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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the Grain Standards Act (7 U.S.C. 71 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), 
and the United States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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(No. 17,491) 


In re J. REID HOGGAN, d/b/a SANDAROSA ENTERPRISES, AMA Docket No. 
M 136-7. Decided December 10, 1976. 


Producer-handler Status—loss of—Application of Order provisions properly ap- 
plied—Petition dismissed. 


Where the Market Administrator’s determination that petitioner lost it producer - handler 
exemption for the month of July 1972 is in accordance with law, his application of the 
Order provisions with respect thereto is proper. Petitioner’s request for relief is denied 
and the petition is dismissed. 


John G. Liebert, Administrative Law Judge. 
Craig S. Cook, Salt Lake City, UT, for petitioner. 
Daniel Wentzel, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal to the Judicial Officer by respondent from an Initial 
Decision filed under the Agricultural Marketing Agreement Act of 1937, 


as amended, by Administrative Law Judge John G. Liebert on May 25, 
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1976, granting the relief requested by petitioner. Final administrative 
authority to decide the Department’s cases subject to the Administrative 
Procedure Act has been delegated to the Judicial Officer (37 F.R. 28475; 
38 F.R. 10795).! 


Oral argument before the Judicial Officer, which is discretionary (7 
CFR 900.65(b\(1)), was requested by the parties, but is denied inasmuch 
as the facts are undisputed, the issues have been thoroughly briefed and 
the applicable law is well settled. See National Labor Relations Board v. 
Clausen, 188 F.2d 439, 444 (C.A. 3), certiorari denied, 342 U.S. 868. 


Petitioner instituted this action to review a determination by the Mar- 
ket Administrator of the Federal Milk Order regulating the handling of 
milk in the Great Basin Milk Marketing Area (7 CFR Part 1136). The 
Market Administrator determined that petitioner lost its producer- 
handler exemption under the Order for the month of July 1972 because 
petitioner received about 25,000 pounds of milk that month which was 
delivered directly from other dairy farms to petitioner’s plant. The find- 
ings of fact in the Initial Decision are adopted by reference as the find- 
ings herein, but they need not be restated herein. The essential facts, 
which are undisputed for the purposes of this proceeding, are that dur- 
ing the month of July 1972 petitioner operated as a producer-handler 
exempt from regulation under the Order except for the receipt of the 
25,000 pounds of milk referred to above. As to such 25,000 pounds of 
milk, petitioner ordered it by telephone from someone at the Cream 
O’Weber plant (which is a fully regulated pool plant under the Order) 
operated by Federated Dairy Farms, Inc., a cooperative association 
which also represented member producers supplying milk for distribu- 
tion in the Great Basin Milk Marketing Area. In the telephone conversa- 
tion, petitioner emphasized that the 25,000 pounds of milk “had to be 
pool plant milk, milk that had gone into the plant, that had been re- 
ceived from producers and lost its identity” (Initial Decision, Finding 5; 
Tr. 36). Contrary to petitioner’s instructions, a truck driver for the 
Cream O’Weber plant picked up 25,000 pounds of milk from the farms 
of four dairy farmers represented by Federated, and delivered the milk 
to petitioner’s plant directly from such farms.” 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). 


2. Respondent did not challenge petitioner’s evidence with respect to its contractual ar- 
rangements with the person at the Cream O’Weber plant, contending (correctly) that such 
contractual arrangements are irrelevant. Accordingly, the findings of fact as to this matter 
should not be regarded as having any relevancy in the State court litigation instituted by 
petitioner against Cream O’Weber (see Tr. 53). 
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The issues on appeal are whether the Market Administrator correctly 
applied the provisions of the Order in determining that the receipt of the 
25,000 pounds of milk delivered directly from other dairy farms to peti- 
tioner caused petitioner to lose its exemption as a producer-handler for 
the month; and, if so, whether the Administrative Law Judge and the 
Judicial Officer have inherent “equity” power to reverse the Market Ad- 
ministrator’s determination. 


Judge Liebert correctly held in the Initial Decision that when the Mar- 
ket Administrator determined that petitioner lost its producer-handler 
exemption for the month of July 1972, the Market Administrator prop- 
erly applied the provisions of the Order and had no latitude or authority 
to do otherwise. To be exempt from regulation as a producer-handler for 
any month, “{nJo fluid milk products” can be received at the producer- 
handler’s plant that month except from his own dairy farms and “{f]jrom 
pool plants or other order plants in an amount that is not in excess of the 
larger of 3,000 pounds, or 5 percent of his Class I sales, during the 
month” (7 CFR 1136.8(b\(1)(ii)). 


Under the plain terms of the Order, in order for petitioner to have met 
the requirements for a producer-handler in July 1972, the 25,000 
pounds of milk must have been received “[f]rom pool plants.” Milk re- 
ceived from other dairy farms, produced by farmers who are represented 
by a cooperative handler which also happens to operate a pool plant, 
does not meet the requirements of the Order. 


It makes a big difference, under the Order provisions, whether the 
milk of the dairy farmers represented by the Federated cooperative went 
to its pool plant before going to petitioner’s plant. If such milk had gone 
first to the Cream O’Weber pool plant, the milk would have been 
“pooled” by that plant, and all producers in the area would have received 
the benefit of petitioner’s Class I use of such milk. However, since the 
milk was not received at the Cream O’Weber pool plant, unless the milk 
is “pooled” at petitioner’s plant (which would happen only if petitioner 
lost its producer-handler exemption for the month), the producers in the 
area would completely lose the benefit of this Class I usage of their milk. 


The validity or reasonableness of the Order provisions are not at issue 
here. It must be presumed that such provisions are reasonable and valid 
when considered in the light of the evidence adduced at the relevant 
promulgation hearings. Pacific States Co. v. White, 296 U.S. 176, 186. 


As stated by Judge Liebert (Initial Decision, pp. 12-13): 


Petitioner’s argument on brief is that since Federated’s truck picked up the milk 
from Federated’s members, and since Federated was responsible to producers for 
the milk, the Order language should be interpreted to make Federated the handler 
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of the milk, and, as a consequence, the milk would be constructively pooled at Fed- 
erated’s plant. However, the Order is quite clear and does not admit of this interpre- 
tation. For Federated to be the handler of milk not physically received at its plant it 
must first have given notice of intent to be the handler of the milk to the Market Ad- 
ministrator on the first day of the month (§ 1136.9(c). This was not done.’ Even so, 
as pointed out by Respondent on brief, being a handler of the milk would not satisfy 
the plain words of the regulation that such milk must first have been physically re- 
ceived at the plant and then physically moved from there to Petitioner’s plant to 
satisfy § 1136.8(bX1\jii). The Market Administrator precisely applied the provi- 
sions of the Order to the situation and he had no latitude or authority to do other- 
wise. (SeeJn re Leslie E. Donley, d/b/a Hillside Dairy, 22 A.D. 449, 453; In re Walter 
Neugebauer, 27 A.D. 187 and cited cases). 


Notwithstanding Judge Liebert’s holding that the determination of 
the Market Administrator was correct and in accordance with law, he re- 
versed the Market Administrator’s determination, holding (Initial Deci- 
sion, pp. 16-17): 


If the Secretary has no authority to grant equitable relief after a hearing then no 
one has, because courts cannot and do not under § 608c (15XB) conduct trials de 
novo. 


A search of the prior decisions of the Secretary discloses that on rare occasions the 
Secretary in the exercise of his quasi-judicial powers has interpreted the phrase in 
§ 608c (15XA), “in accordance with law”, to allow him to grant relief to handlers 
where mitigating circumstances warranted such actions. (See In re Potsdam Cream- 
ery, 9 A.D. 433 (1950); In re Jesse R. Stalkers, 21 A.D. 93 (1962) reversed by the 
Judicial Officer after remand by District Court, 22 A.D. 873 (1963). More recently 
the Judicial Officer has granted a measure of relief to a handler in a (15A) proceed- 
ing in spite of his own direct finding that the Market Administrator correctly inter- 
preted order provisions complained of—because of a “mistake” and the “harsh facts” 
confronting the handler as a result of the application of the naked order language. 
(See In re Associated Milk Producers, 33 A.D. 976, 996 (1974).) However, one might 
disagree with the quality and measure of the relief granted in Associated, neverthe- 
less, it is apparent that the Judicial Officer, in arriving at his conclusion with re- 
spect to application of the order provisions to the 27,000 pounds of stored milk in- 
volved, did interpret the words, “in accordance with law”, as authority to allow the 
granting of relief to a handler because of mitigating circumstances which he recited. 


The authorities cited by Judge Liebert do not support his view. His 
view is not supported by the Act, which authorizes a review to determine 
if a Market Administrator’s determination “is not in accordance with 
law” (7 U.S.C. 608c (15)(A)); and is contrary to about 40 years of settled 
practice under the Act. 


In re Potsdam Creamery, Inc., 9 Agr Dec 433 (1950), cited by Judge 


3. Also, a cooperative cannot be a “handler” as to milk “diverted” from its pool plant toa 
producer-handler plant (7 CFR 1136.9(b); 1136.13(c)). (Milk “diverted” from a plant refers 
to milk not physically received at such plant). 
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Liebert, involved the issue as to whether adequate records were made 
available to the Market Administrator as to the disposition of milk. The 
Market Administrator had classified milk as fluid milk rather than 
manufacturing milk contending that the handler’s records were inade- 
quate to prove the disposition of the milk as manufacturing milk. The 
Judicial Officer, in holding that the Market Administrator’s determina- 
tion was “not in accordance with law” (9 Agr Dec at 440), stated that the 
milk Order did “not describe or specify the kinds of records to be made to 
supply verification and * * * no ‘implementing’ published rules or in- 
structions have been brought to our attention” (9 Agr Dec at 439). In 
addition, the Judicial Ofvicer stated that the milk “order is not explicit 
* * * as to the time when the records are to be supplied in verification” 
(ibid.). The case does not stand for the proposition that the Administra- 
tive Law Judges or the Judicial Officer have authority to vary the terms 
of a milk Order in order to provide what they regard as equity in a par- 
ticular case. 

In In re Jesse R. Stalker, 21 Agr Dec 93 (1962), cited by Judge Liebert, 
the Judicial Officer originally held that a producer-handler lost its ex- 
empt status when it received a small amount of cream from other hand- 
lers in 20 or 40 quart cans. The producer-handler contended that such 
cream was “packaged, fluid skim milk or cream,” and, therefore, came 
within the exemption permitting the receipt of an average of 10 pounds 
of packaged fluid skim milk or cream a day. The Judicial Officer held, 
however, that the pettitioner lost its producer-handler exemption, stat- 
ing (21 Agr Dec at 101): 


We have no authority to grant dispensations from the application of order provi- 
sions solely for hardship or inadvertance. Such application must be found to be 
“* * * notin accordance with law.”* We cannot so find here. 


After the case was appealed to court and then remanded to the Judi- 
cial Officer, he held that the receipt by the petitioner of the 20 or 40 
quart cans of cream came within the exemption for “packaged fluid skim 
milk or cream” (22 Agr Dec 873 (1963)). The Judicial Officer explained, 
on remand, that there is no definition of “packaged” in the Order; and 
“that whereas the word ‘packaged’ was used in the exemption provided 
* * * [for producer-handlers], the words ‘consumer packages’ were used 
at the same time in* * * [another section of the Order]” (22 Agr Dec at 
875). On remand, the Judicial Officer did not reverse his original hold- 


3. See e.g., In re General Ice Cream Corp., 10 A.D. 1931, 1938 (1951), aff'd, General Ice 
Cream Corp. v. Benson, 217 F.2d 646 (2d Cir. 1954). To the effect that substantial compli- 
ance with order provisions is not enough see Sauquoit Valley Farmers Cooperative, Inc. v. 
Wickard, 45 F. Supp. 104 (N.D. N.Y. 1942), and Vogt’s Dairies, Inc. v. Wickard, 45 F. 
Supp. 94 (S.D. N.Y. 1942). [Footnote in original]. 
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ing that he had no authority to grant dispensations from the application 
of Order provisions solely for hardship or inadvertence; but instead held 
that the producer-handler’s activities came within the exemption provi- 
sions of the Order. In the present case, however, Judge Liebert concedes 
that the petitioner did not come within the clear exemption provisions of 
the Order. Hence the Stalker case gives no support to Judge Liebert’s 
view. 


In re Associated Milk Producers, 33 Agr Dec 976 (1974), relied on by 
Judge Liebert, is squarely contrary to his view. In that case, I held that a 
producer-handler lost its exemption for one month when it stored 
27,000 pounds of milk for another handler for several days merely as a 
courtesy to the other handler. Associated received no compensation for 
such temporary storage and did not own or use the stored milk. I recog- 
nized in Associated Milk Producers that the loss of its exemption as a 
producer-handler “in the circumstances of this case is a very harsh and 
unfortunate result” (33 Agr Dec at 985), but held that if “the Order pro- 
duces inequitable or harsh results, the remedy is by means of an amend- 
ment to the Order by the Secretary. Until the Order is amended, the 
plain terms of the Order must be followed” (33 Agr Dec at 986). In addi- 
tion, I stated (33 Agr Dec at 986-987): 


If the Market Administrators of approximately 60 milk Orders, regulating over 
$4 billion worth of milk annually, had the power to alter the terms of the Orders to 
effectuate what they regarded as equity in each case, the entire regulatory program 
would break down. Also, suspicions would arise that their views were influenced by 
extraneous factors such as friendship, political affiliation, campaign contributions, 
etc. 


The duty of a Market Administrator to follow the Order as written irrespective of 
harsh consequences was stated in the recent case of In re Heber Valley Milk Com- 
pany, 31 Agriculture Decisions 1319, 1332-1333 (1972), affirmed, Heber Valley 
Milk Co. v. Butz, 32 Agriculture Decisions 1630 (D. Utah), reversed and remanded 
because of inadequate District Court findings, No. 73-1725 (C.A. 10), decided June 
26, 1974, as follows: 


The Market Administrator is required to follow the Order as written. Any 
amendments must come from the Secretary of Agriculture—not the Market 
Administrator (7 U.S.C. 608c(1); see, also Foster v. Freeman, 271 F. Supp. 
33, 38-39 (S.D. N.Y.)). If the Order produces inequitable or harsh results, the 
remedy is by means of an amendment to the Order by the Secretary. Until 
the Order is amended, the plain terms of the Order must be followed. 


Perhaps one of the harshest applications of a milk order was involved in 
General Ice Cream Corporation v. Benson, 217 F.2d 646 (C.A. 2), affirming 
the order of the Judicial Officer “on the opinion of District Judge Foley, D.C. 
N.D. N.Y., 113 F. Supp. 107.” In the General Ice Cream case, the petitioner 
stored cream during the surplus season and utilized the cream as required 
during specified months. It was entitled under the Order to a storage cream 
payment of $10,525,37. The Order provided that claims for storage cream 
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payments must be made not later than 30 days after the month during which 
such frozen cream is utilized. The storage cream was utilized in January 1947 
and the claims were not filed until March 7 and 10. This was the first month 
in which a time limit had been set forth in the Order for filing claims. Pre- 
viously claims could be filed at any time. There was no question in the case 
about the fact that the petitioner earned the storage cream payments. The 
Market Administrator rejected the claims only because they were filed about 
a week late. 


The District Court in the General Ice Cream case upheld the Market Ad- 
ministrator’s interpretation, stating that “the plain words used allow this in- 
terpretation, no matter how harsh it may be in its result and it is impossible 
for me to conclude that such interpretation and application were unreason- 
able and arbitrary, that the ruling was unjustified under the terms of the 
order in this respect and not in accordance with law” (113 F. Supp. at 108). 


During the oral argument in the Court of Appeals in the General Ice Cream 
case, the Court expressed concern, in its questions to Government counsel, 
because of the extreme harshness of the result contended for by the Govern- 
ment. The Court seemed satisfied with the explanation that the Market Ad- 
ministrators regulate over a billion dollars worth of milk (now over $4 billion) 
in a highly competitive industry. If the Market Administrators have the 
power to alter the orders for one handler based on their judgment that an 
application of the order produces a harsh result, they will have the power to 
favor certain handlers and discriminate against others. This would give the 
Market Administrators the power of economic life or death over the regulat- 
ed handlers. However, if the orders must be followed by the Market Admini- 
strators, “letting the chips fall where they may,” all handlers are in a position 
to compete based upon ability and efficiency. I believe that that position was 
sound then, and is equally sound at the present time. 


The foregoing reasoning is applicable to Administrative Law Judges 
and the Judicial Officer as well as to Market Administrators. 

In the Associated Milk Producers case, the loss of its producer-handler 
status cost Associated about $7,500 (33 Agr Dec at 985). This is more 
than petitioner’s loss in the present case (originally about $5,000; now 
over $6,000, with interest; Resp. Ex. 9). 


In Associated Milk Producers, the Market Administrator not only held 
that Associated lost its producer-handler status because of the stored 
milk, but he also “pooled” the 27,000 pounds of stored milk, and re- 
quired Associated to pay about $225 into the pool as if it had used the 
milk. Although I held that the Market Administrator was correct in that 
determination, I decided the case against the Government with respect 
to that $225 issue, stating (23 Agr Dec at 996): 


Nonetheless, since (i) the issue as to the pooling of the 27,000 pounds of stored 
milk involves such a small amount of money (about $225); (ii) the issue was not pre- 
sented as a separate issue in the briefs below and the relevant considerations and 
arguments with respect to this statutory construction issue have not been fully de- 
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veloped in this case; and (iii) the storage of milk involved in this case was a one time 
“mistake,” making the case one of “harsh facts,” this case is a poor test case in which 
to present this important issue to a reviewing court. 


Accordingly, although I believe the Market Administrator correctly interpreted 
the Order in pooling the 27,000 pounds of milk stored by the petitioner in July 
1972, and that the Order, as so interpreted, is authorized by the Act, for the reasons 
set forth in the preceding paragraph, I am granting the petitioner’s petition only 
insofar as it relates to the pooling of the 27,000 pounds of milk stored by the peti- 
tioner. The petition will be denied as to the pooling of all of the other milk handled 
by the petitioner during July 1972. 


The granting of this portion of the petition is based on expediency only, and will 
not be followed as a precedent in any other proceeding. 


Manifestly, Associated Milk Producers offers no support whatever to 
the petitioner in this case; and is, to the contrary, square authority for 
the proposition that the provisions of the Order are to be enforced not- 
withstanding harsh or inequitable results in a particular case.‘ 


Even if I had equity power to reverse a determination by a Market Ad- 
ministrator made “in accordance with law,” I would not exercise it here. 
If Cream O’Weber violated its contract with petitioner causing peti- 
tioner damages, petitioner has a complete and adequate remedy at law 
(see footnote 2, supra ). Hence the exercise of equity power would not be 
appropriate. See Pomeroy’s Equity Jurisprudence (5th ed. 1941), 
§§ 176,178. 


Petitioner apparently misunderstands the basic nature of what is in- 
volved here, since it repeatedly refers in its arguments to penalties or 
sanctions imposed against it for an alleged violation of law. But peti- 
tioner has violated no law. No penalty or sanction has been imposed 
against petitioner for any violation of law. Specifically, it is not a viola- 
tion of law for petitioner to receive milk from other dairy farms. If it 
does so, however, it loses its status as a producer-handler exempt from 
regulation, and is subject to regulation, the same as all other handlers 
under the Order. As explained in the Associated Milk Producers case, 
supra, a producer-handler obtains all of the benefits of the regulatory 
program without sharing in any of the burdens of the surplus milk prob- 
lem. Accordingly, it does not violate equity to insist that a producer- 
handler comply strictly with the terms of the producer-handler exemp- 
tion. Where, as here, a producer-handler does not strictly meet the pro- 
ducer-handler exemption, it is no worse off than all of the other handlers 
under the mild Order. 


4. The Associated Milk Producers case is so directly in point here that the entire decision 
in that case is adopted by reference herin and will be included in the file of the present case, 
although not reproduced in Agriculture Decisions. 
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For the foregoing reasons, the relief requested by the petitioner should 
be denied. 


ORDER 


The relief requested by the petitioner is denied and the petition is dis- 
missed. 


(No. 17,492) 


In re BABCOCK DAIRY COMPANY OF OHIO et al. AMA Docket No., M 
MM-3. Decided November 23, 1976. 


Order terminating proceeding 


Robert N. Sayler, Washington, D.C., for petitioner 
John H. Sandor, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


In his Decision and Order of April 29, 1976, the Judicial Officer, in the 
above-captioned proceeding, held that the provisions in 26 Orders which 
provided for past notice of the Class II price were not in accordance with 
law and suggested that the Secretary take appropriate corrective action. 
The Decision and Order also provided petitioners with an opportunity to 
file an expedited petition under section 15(A) of the Agricultural Mar- 
keting Agreement Act of 1937, as amended (7 U.S.C. 601 et seq.), chal- 
lenging any such corrective action taken by the Secretary. Since that De- 
cision and Order the challenged provisions have been the subject of an 
administrative rulemaking proceeding in Docket Nos. AO-10-A52, etc. 
which resulted in the issuance of the Secretary’s final decision on Sep- 
tember 22, 1976 (41 F.R. 41427). 


On October 20, 1976, petitioners filed a letter in which they stated 
their intention not to avail themselves of the opportunity to file an expe- 
dited 15(A) action. In light of petitioners’ representations that they do 
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not intend to engage in further proceedings before the Judicial Officer, 
and Respondent’s Motion to Terminate Proceedings, it appears proper at 
this time that this proceeding should be terminated. 


It is therefore ordered that this proceeding be terminated. 


(No. 17, 493) 


In re HERBERT AND NORMAN HALPER, d/b/a CORNELL DAIRY FARMS. 
AMA Docket No. M 2-57. Decided November 30, 1976. 


Order of dismissal 


Decision by Dorothea A. Baker, Administrative Law Judge. 


On October 18, 1976, attorney for Respondent filed a Motion to Dis- 
miss the above-entitled proceeding on the basis of a settlement agree- 
ment attached thereto. Said Motion and the attached settlement agree- 
ment were served upon counsel for all the parties by the Hearing Clerk. 


The issues in the above matter having been amicably adjusted by and 
between the parties hereto as evidenced by a Settlement Agreement 
dated September 28, 1976 executed by counsel for the respective parties, 
it is, on this 30th day of November, 1976, ORDERED that the above en- 
titled proceeding be and the same hereby is dismissed, with prejudice. 


Copies hereof are to be served upon the parties. 
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(No. 17,494) 


In re INDIANA SLAUGHTERING CoO., INC. FMIA Docket No. 3. Decided No- 
vember 3, 1976. 


Consent settlement — agreement on is not conditional — Settlement agree- 
ment — enforcement of -— Sanction, with provisions. 


Where mutual assent was expressed orally to settle the litigation, the negotiations as to 
such settlement then became binding and the settlement agreement reached may not 
be overturned. The consent settlement herein will be enforced, as provided in the order 
herein. 


John A. Campbell, Administrative Law Judge. 
Gregory Cooper, for complainant. 
William L. Carlitz, Philadelphia, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative action for the withdrawal of Federal meat in- 
spection under the Federal Meat Inspection Act (21 U.S.C. 601 et seq.), 
in which an Initial Decision and Order dismissing the complaint was 
filed on August 31, 1976, by Chief Administrative Law Judge John A. 
Campbell. On September 28, 1976, complainant appealed to the Judicial 
1822 
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Officer, to whom final administrative authority to decide the Depart- 
ment’s cases subject to the Administrative Procedure Act has been dele- 
gated (37 F.R. 28475; 38 F.R. 10795). 


The issues on appeal are whether a settlement agreement was reached 
by the parties at the oral hearing held before Chief Judge Campbell; and, 
if so, whether a consent order should be issued. For the reasons set forth 
below, both questions are answered in the affirmative. 


An oral hearing before Chief Judge Campbell was scheduled to begin 
at 9:30 a.m. in Philadelphia, Pennsylvania, on December 16, 1975. In- 
stead of beginning the oral hearing as scheduled, counsel for the parties 
spent from 9:30 a.m. to 11:50 a.m., and from 12 noon until 3:10 p.m. in 
extensive negotiations for a consent settlement. At 3:10 p.m., when 
there had been “no progress toward settlement” (Tr. 4), the hearing be- 
gan, and complainant proceeded to introduce evidence for the remainder 
of the afternoon. 


On the following morning, December 17, 1975, Gregory Cooper, one of 
complainant’s attorneys, in answer to Chief Judge Campbell’s question 
as to whether there were any preliminary matters concerning settlement 
stated (Tr. 54): 


MR. COOPER: Yes, Your Honor, we believe we reached a settlement in this mat- 
ter. We just have to work out the language and it will take a few minutes to go over 
the languag2 and then read a consent answer into the record and we will indicate 
that we will make a motion to accept such an order. 


The parties engaged in further negotiations from 9:40 a.m. to 11:05 
a.m., and when Chief Judge Campbell asked “[wJho was to be the spokes- 
man for the group”, complainant’s attorney, Mr. Cooper, replied (Tr. 54): 


Your Honor, we have reached agreement in this case. Respondent will file an 
amended Consent Answer which will read as follows: 


Mr. Cooper then read into the record the complete terms of such 
amended Consent Answer to be filed by respondent, viz. (Tr. 54-47): 


In answer to the complaint filed in this proceeding Respondent states as follows: 


Number 1. Respondent admits the facts alleged in Paragraph 1 of the Complaint 
and further admits that the Secretary has jurisdiction in this matter. 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). 
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Number 2. Respondent neither admits nor denies the remaining allegations in the 
Complaint. 


Number 3. Respondent, for the purpose of this proceeding and for such purpose 
only, consents to the issuance of an order containing findings of fact and conclusions 
based upon the allegations set forth in the Complaint as the findings of fact and con- 
clusions of the Secretary of Agriculture. 


Number 4. Respondent waives further oral hearing and further proveedings 
under the Rules of Practice applicable to this proceeding and consents to the follow- 
ing Order Pursuant to Section 335.12 of the Rules of Practice (9 CFR 335.12). 


The inspection service under Title 1 of the Federal Meat Inspection Act (21 USC 
601 et seq) is indefinitely withdrawn with respect to Respondents and will not be 
provided for an indefinite period to Respondent, its officers, directors, successors 
and assigns, directly or through any corporate or other device. 


Provided however: That such withdrawal and denial of inspection shall be sus- 
pended for so long as Leon Netzman is not associated with Respondent, its succes- 
sors, or assigns directly or through any corporate or other device, as a partner, offi- 
cer, director, shareholder, or employee, and for so long as Leon Netzman provides no 
direction or advice to an{d] exercises no control over Respondents, its successors, or 
assigns directly or through any corporate or other device and for so long as Leon 
Netzman has no contact or dealings with Federal meat inspection or grading service 
personnel and for so long as Respondent, its partners, officers, directors, sharehold- 
ers, employees, successors and assigns do not, within five years following the effec- 
tive date of this order, unlawfully give, pay, or offer directly or indirectly any 
money or other thing of value to any meat inspector, meat grader, or other public of- 
ficial. 


And provided further: That if it is determined, after opportunity for a hearing 
under the Federal Meat Inspection Act, that any terms of the above provision has 
not been or is not being complied with, the suspension will be terminated and the 
withdrawal and denial provisions of this order will become effective immediately. 


This order is conditioned upon Leon Netzman not being barred under any statute 
or regulation within the jurisdiction of the Secretary of Agriculture from operating 
as an independent buyer or seller of livestock because of the transactions referred to 
in the indictment brought against him of December 6, 1972, in the criminal] proceed- 
ing in the United States District Court for the Eastern District of Pennsylvania 
(Criminal Number 72-686). 


This order shall have the same force and effect as if entered after full hearing and 
shall become effective upon service upon Respondents with respect to those provi- 
sions of the order requiring Leon Netzman to be disassociated from Respondent as 
an officer and director and with respect to those provisions requiring Respondent to 
refrain from giving, paying, or offering money or other things of value. 


All other provisions of this order shall be effective 90 days from the date of serv- 
ice of the order upon Respondent. 


Immediately after reciting the foregoing terms, Mr. Cooper, complain- 
ant’s attorney, stated (Tr. 57): 


That would be the Amended Answer which Respondent has agreed to file in this 
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proceeding. Complainant hereby agrees to make a motion that such an order be ac- 
cepted and prepare the necessary papers therefrom. 


Then the following discussion occurred (Tr. 57-58): 


JUDGE CAMPBELL: Do you have any objections to such motion? 
MR. CARLITZ[respondent’s attorney]: No objection. 


JUDGE CAMPBELL: All right, the motion is granted. You will prepare the neces- 
sary papers. 


MR. COOPER: Yes, Your Honor. 

JUDGE CAMPBELL: Anything further to be considered, Gentlemen? 
MR. COOPER: No. 

JUDGE CAMPBELL: Gentlemen, thank you for your cooperation. 
MR. CARLITZ: Thank you, Your Honor, for your cooperation. 

MR. COOPER: Thank you for your patience. 


(Whereupon, at 11:10 a.m., the hearing recessed) 


Subsequently, when respondent failed to file an amended consent an- 
swer, complainant prepared a proposed consent order and filed a recom- 
mendation that Chief Judge Campbell enter the order in accordance 
with the agreement reached at the oral hearing. Chief Judge Campbell 
filed an order granting respondent leave to reply, stating: 


The provisions of the order (pp. 3 and 4) to be issued are the same as those agreed 
upon by counsel on the record (Tr. pp. 55-57), and the proceeding seems ready for 
disposition. However, the file before me does not contain the amended answer which 
counsel for respondent was to have filed. 


Respondent’s reply stated that “no agreement was finalized, and if it 
were finalized, it should be rescinded.” Chief Judge Campbell then filed 
an order denying complainant’s recommendation for the entry of a con- 
sent order, stating: 


While we believe parties can waive the filing of a consent answer and substitute in 
lieu thereof a recitation of the terms of the agreement, with assent thereto, on the 
record in future proceedings, it was however agreed by the parties in this proceed- 
ing that such answer would be filed. Its absence here, we believe, is fatal to the con- 
sumation of the agreement in this case. 


Complainant again filed a motion for the entry of a consent order in 
accordance with the agreement reached at the oral hearing, and stated 
that complainant would not proceed further at a hearing to introduce 
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evidence in view of the previous consent settlement. Chief Judge Camp- 
bell then dismissed the complaint “because of complainant’s present re- 
luctance to resume the hearing” and his view that “respondent’s failure 
to file a consent answer, as agreed by the parties, was fatal to the con- 
summation of the proposed settlement agreement in this case.” 


I do not agree with Chief Campbell’s view that respondent’s failure to 
file a consent answer, as agreed at the oral hearing, is fatal to the entry 
of a consent order based upon the agreement reached by counsel at the 
oral hearing. The facts recited above show without question that a firm 
agreement for a consent settlement was reached at the oral hearing. The 
preparation of written papers embodying the oral agreement was merely 
a ministerial task that was not a vital part of the oral agreement. This is 
underscored by the fact that when Chief Judge Campbell apparently 
misconstrued complainant’s statement—that “[c]jomplainant hereby 
agrees to make a motion that such an order be accepted” (Tr. 57)—as a 
present motion rather than a motion to be made in the future, Chief 
Judge Campbell ruled that “the motion is granted” (Tr. 57), after re- 
spondent’s counsel stated that he had “No objection” to such motion. Re- 
spondent’s attorney did not then object to the fact that Chief Judge 
Campbell actually granted the motion rather than merely indicate that 
he would grant such a motion when it was later made by complainant. 
Instead, respondent’s attorney thanked Chief Judge Campbell for his 
cooperation. Manifestly, a firm agreement for a consent settlement was 
reached at the oral hearing; the written papers to be filed were regarded 
by the parties as a ministerial task—not a circumstance rendering the 
agreement conditional. 


Voluntary settlement of litigation is highly favored by the courts. 
D.H. Overmyer Co. v. Loflin, 440 F.2d 1213, 1215 (C.A. 5), certiorari de- 
nied, 404 U.S. 851; Autera v. Robinson, 419 F.2d 1197, 1199 (C.A. 
D.C.). A trial court may summarily enforce a settlement agreement en- 
tered into by litigants while the litigation is pending before it. Meetings 
& Expositions, Inc. v. Tandy Corp., 490 F.2d 714, 717 (C.A. 2); Massa- 
chusetts Casualty Insurance Co. v. Forman, 469 F.2d 259, 260-261 (C.A. 
5); Autera v. Robinson, 419 F.2d 1197, 1200 (C.A. D.C.); Cia Anon Vene- 
zolana De Navegacion v. Harris, 374 F.2d 33, 34-35 (C.A. 5); Berger v. 
Grace Line, Inc., 343 F.Supp. 755, 756 (E.D. Pa.), affirmed, 474 F.2d 
1339 (C.A. 3); Mungin v. Calmar Steamship Corp., 342 F. Supp. 484, 
485 (D. Md.); Theater Time Clock Co. v. Motion Picture Adv. Corp., 323 
F. Supp 172, 174 (E.D. La.). 


Negotiations as to a settlement of litigation are binding at the point 
where mutual assent has been expressed orally to settle the litigation. 
This is true even where the agreement has not been arrived at in the 
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presence of the court nor reduced to writing. Kukla v. National Distillers 
Products Co., 483 F.2d 619, 621-622 (C.A. 6); Green v. John H. Lewis & 
Co., 436 F.2d 389, 390 (C.A. 3); Good v. Pennsylvania Railroad Com- 
pany, 384 F.2d 989, 990 (C.A. 3); Main Line Theatres, Inc. v. Paramount 
Film Distrib. Corp., 298 F.2d 801, 802-804 (C.A. 3), certiorari denied, 
370 U.S. 939; Theatre Time Clock Co. v. Motion Picture Adv. Corp. 323 
F. Supp. 172, 173-175 (E.D. La.). 


Settlement agreements should not be lightly overturned. Callen v. 
Pennsylvania R. Co., 332 U.S. 625, 630; Strange v. Gulf & South Ameri- 
can Steamship Co., Inc., 495 F.2d 1235, 1236-1237 (C.A. 5); Mungin v. 
Calmar Steamship Corp., 342 F. Supp. 484, 486-487 (D. Md.). Even 
where a settlement agreement was reached because of a unilateral mis- 
take of fact, it should be overturned only if such action is indicated by 
very strong and extraordinary circumstances, and where it would not be 
inequitable to the other party to overturn the agreement. Hester v. New 
Amsterdam Casualty Company, 268 F. Supp. 623, 626-629 (D. S. Car.). 


Although the procedure applicable in court proceedings is not neces- 
sarily applicable in administrative proceedings, the reasons giving rise 
to the foregoing principles as to consent settlements in judicial proceed- 
ings are equally applicable to administrative proceedings. Accordingly, 
voluntary settlements in administrative proceedings should be enforced 
in the absence of extraordinary circumstances. 


In this case, the public interest requires that the settlement agreement 
be enforced, and that the final order be effective as soon as possible. This 
proceeding was instituted because Leon Netzman, President of respond- 
ent corporation, pleaded guilty to four felony counts charging that he 
bribed a Federal meat inspector on three different occasions “for and be- 
cause of an official act to be performed by the said public official” (In- 
dictment, Counts V, VI and VII); and that he bribed a Compliance In- 
spector of the Federal Meat Inspection Program on one occasion “for and 
because of an official act to be performed by the said public official” (In- 
dictment, Count VIII). The judge who sentenced Leon Netzman in the 
criminal proceeding stated (Exhibit 3, p. 4): 


The offense of bribing public officials is a very serious one, and the nature of the 
bribe was a particularly unsavory one here in that it was for the purpose of evading 
health requirements that might affect the health and safety of a large number of 
people.” 


2. The light sentence of a $750 fine and one year’s probation was because of the defend- 
ant’s age (almost 64) and background, which included a very serious health problem 
(Exhibit 3). 
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Since Leon Netzman bribed two Federal meat inspection officials for 
the purpose of evading health requirements that might affect the health 
and safety of a large number of people, this consideration overrides all 
others and requires that the consent settlement—which requires Leon 
Netzman to be dissociated from respondent slaughtering corporation “as 
a partner, officer, director, shareholder, or employee”—be effectuated as 
soon as possible. 


There is no extraordinary circumstance which could warrant overturn- 
in the settlement agreement consummated at the oral hearing. Respond- 
ent states in its response to complainant’s appeal, p. 2: 


During the period of time between the hearing date and receipt of a proposed 
amended answer by respondent’s counsel, respondent found that the terms of the 
agreement were not operable as a practical matter. Leon Netzman could not find 
other customers as an independnet contractor buying livestock. Leon Netzman 
found that under the proposed agreement, he could not as much as touch a knife toa 
piece of meat while on respondent’s premises, and the cost to respondent of replac- 
ing Leon Netzman would be prohibitive. Leon Netzman would be left with little to 
do and no way to earn a living. His medical condition requires that he stay active to 
avoid depression which would aggravate the condition. 


Although it is unfortunate that Leon Netzman was unable to find cus- 
tomers as an independent contractor buying livestock, the settlement 
agreement was “conditioned upon Leon Netzman not being barred under 
any statute or regulation within the jurisdiction of the Secretary of Agri- 
culture from operating as an independent buyer or seller of livestock be- 
cause of the transactions referred to in the indictment” (Tr. 56). It was 
not conditioned on his ability to find customers. 


If Leon Netzman did not understand that he would not be allowed to 
cut meat at respondent corporation, or perform any other function at re- 
spondent corporation, there is no excuse whatever for such lack of 
understanding. The settlement agreement expressly stated that the sus- 
pension of the order which would have withdrawn meat inspection at re- 
spondent corporation was conditioned on Leon Netzman not being asso- 
ciated with respondent “as a partner, officer, director, shareholder, or 
employee” (Tr. 55). 


Respondent’s counsel also argues in its response to complainant’s ap- 
peal, p. 3: 


Respondent did not understand the effect of a withdrawal of inspection service be- 
ing suspended conditioned on compliance with the agreement. Respondent believed 
that if an agreement was reached and then breached, the Government would have 
the same burden in withdrawing inspection service. Respondent did not understand 
that if a factual hearing showed a breach of the proposed settlement, inspection 
service would be immediately withdrawn. 


"ee 
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Here, again, the terms of the settlement agreement are crystel clear. 
Specifically, the agreement states (Tr. 56): 


And provided further: That if it is determined, after opportunity for a hearing 
under the Federal Meat Inspection Act, that any terms of the above provision has 
not been or is not being complied with, the suspension will be terminated and the 
withdrawal and denial provisions of this order will become effective immediately. 


There is no basis for any misunderstanding with respect to those pro- 
visions. 


Respondent’s counsel argues that the tentative settlement proposals 
were conveyed to respondent while the hearing was ready to begin at a 
moment’s notice, which created an atmosphere of pressure and coercion 
and, therefore, unequal bargaining power. But respondent could have 
negotiated for a consent settlement long before the date for oral hearing 
in this proceeding. If respondent was not satisfied with the terms of the 
consent settlement, it could have proceeded with the hearing. 


Respondent relies on the rules of practice, which provide (9 CFR 
335.12): 


§ 335.12 Consent order 


At any time after the institution of a proceeding, the respondent may file an an- 
swer or amended answer consenting to an order as set forth in § 335.11-2(a) (8). 
Within 15 days after service of such an answer, the complainant shall file its recom- 
mendation. If the complainant recommends that the order consented to by the re- 
spondent be issued, the Judge may enter such order which shall have the same force 
and effect as a decision issued by the Judge. 


This rule does not preclude the parties from consummating an oral 
consent agreement at the hearing before the Administrative Law Judge; 
which agreement must then be enforced to the same extent as a similar 
agreement made in a judicial proceeding. The Administrative Procedure 
Act authorizes Administrative Law Judges to “hold conferences for the 
settlement * * * of the issues by consent of the parties” (5 U.S.C. 556(c) 
(6)). There is no agency rule to the contrary.* 


Respondent argues that there would be no prejudice to the Govern- 
ment from overturning the consent settlement. But this ignores not only 


3. If express authority were required in the agency’s rules of practice, it could be found in 
9 CFR 335.18-4(a) and (i), which gives the Judge power to “(a) Rule upon motions and re- 
quests;” and “(i) Do all acts and take all measures necessary for* * * the efficient, fair and 
impartial conduct of the proceeding.” As shown above, Chief Judge Campbell granted a 
motion to accept the consent order, without objection from either counsel (Tr. 57). 
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the public interest, which requires that Leon Netzman be dissociated 
from the respondent corporation as soon as possible; but also the addi- 
tional expense to the Government and inconvenience to the Govern- 
ment’s witnesses if a further hearing were required. The Government’s 
witnesses were present at the original oral hearing, which terminated as 
aresult of the settlement agreement. 


For the foregoing reasons, the consent settlement should be enforced 
and findings and conclusions in accordance with the consent settlement 
should be issued. 


Although it is not necessary to consider the merits of respondent’s de- 
fense if the case had proceeded to a full hearing, the transcript of the in- 
terrupted hearing shows that respondent would have fared no better 
after a full hearing than under the consent agreement. 


Leon Netzman’s felony indictment, which is the basis for the adminis- 
trative complaint, was received in evidence (Ex. 1), together with the 
transcript of the sentencing proceedings (Ex. 3). Respondent’s attorney 
made it clear at the oral hearing that he was not going to challenge the 
fact of the felony indictment or introduce any testimony involving ex- 
tenuating circumstances relating to the bribery violations (Tr. 39-51). In 
fact, when complainant attempted to offer testimony relating to the 
facts of Leon Netzman’s bribery violations, respondent’s attorney object- 
ed strenuously, e.g. (Tr. 39):‘ 


MR. CARLITZ: Your Honor, I object at this point to the testimony of this wit- 
ness. As I understand it, this witness was a principal in the alleged bribery. He has 
not testified in the prior court proceedings and I think his testimony here is not rele- 
vant but more important I think it is highly prejudicial’ if he goes into what he says 
are the facts of the transaction allegedly that took place because this hearing is 
about a conviction of a felony. The felony is in the indictment, the last four counts 
were pleaded to. The felony is charged in the books, the bribery statute is there, we 
know what felony the conviction was of. This hearing is to see if the conviction of 
this felony brings it within the Acts that the Secretary may withdraw the inspection 
privileges because of an{d] I strenuously and vehemently object to any testimony of 
the original principals in the transaction. * * * If I—the fact is done. There has 
been conviction of a felony. We know what the felony was for. We have an indict- 
ment and have the statute. This man never testified down below. There is not reason 
for him to testify now, because it is a legal question as to whether this applies to the 
Act and we have enough information from what happen[ed] before for a determina- 
tion to be made. 


4. Respondent’s objections to complainant’s evidence as to the facts of Leon Netzman’s 
bribery offenses were sustained. 


5. Testimony relating to the bribery violations would, according to respondent’s counsel, 
have been “highly inflammatory to the Respondent, or to Mr. Netzman, a member of the re- 
spondent” (Tr. 43). 
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When complainant’s attorney referred to respondent’s answer alleging 
extenuating circumstances, respondent’s attorney replied (Tr. 40): 


Your Honor, the extenuating circumstances I wrote about in my brief are circum- 
stances about his present condition and his life, which were taken into consideration 
before and which will be put before Your Honor. That is what I meant by extenuat- 
ing circumstances. 


Hence it is plain that respondent would have presented no extenuating 
circumstances whatever to the bribery violations referred to by the sen- 
tencing judge as “particularly unsavory” because the bribery of public 
officials by Leon Netzman “was for the purpose of evading health re- 
quirements that might affect the health and safety of a large number of 
people.” 


Although the extenuating circumstances referred to by respondent’s 
counsel were relevant in the criminal proceedings, they are totally irrele- 
vant in this administrative proceeding. This is not a proceeding to pun- 
ish respondent. It is a proceeding designed to achieve the purpose of re- 
medial legislation administered by this Department. It is the policy of 
this Department to impose severe sanctions for serious violations of the 
regulatory programs administered by the Department in order to serve 
as an effective deterrent not only to the respondent, but also to other po- 
tential violators.* Personal circumstances, e.g., relating to violator’s 
present health, need to work, or prior tragic experiences’ are not rele- 
vant considerations in such an administrative proceeding, under the De- 
partment’s settled sanction policy. Consideration of such circumstances 
would not be conducive to achieving the purposes of the remedial legisla- 
tion and, therefore, would not be in the public interest.® 


6. See, e.g., In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. 
Maine Potato Growers v. Butz, F.2d ____ (C.A. 1; No. 75-1445, decided July 30, 
1976); In re J. Acevedo & Sons, 34 Agr Dec 120, 145-160 (1975), affirmed sub nom. J. Ace- 
vedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Southwest Produce, 34 Agr Dec 
160, 171 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); 
In re Marvin Tragash Co., 33 Agr Dec 1884, 1913 (1974), affirmed sub nom. Marvin Tra- 
gash Co. v. United States Dept. of Agr., 524 F. 2d 1255 (C.A. 5); In re James J. Miller, 33 
Agr Dec 53, 64-80 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5); 
In re Trenton Livestock, Inc., 33 Agr Dec 499, 539-550 (1974), affirmed sub nom. Trenton 
Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4). 





7. Respondent alleges that Leon Netzman “lost his parents, brothers, sisters, and most of 
the rest of his family due to murder by the Nazis in World War II, and this, along with the 
aforementioned sentence of the court, is much more than enough suffering for one man.” 


8. It is appropriate to consider whether the combined effect of the criminal punishment 
imposed on Leon Netzman and the administrative sanction imposed herein is unduly se- 
vere. But the combined effect thereof is not too severe, considering the seriousnesss of the 
violations and the need for an effective deterrent in order to achieve the remedial purposes 
of the Act. 
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The findings and conclusions set forth below are those drafted by com- 
plainant’s counsel in accordance with the settlement agreement referred 
to above. 


FINDINGS OF FACT 


1. (a) Indiana Slaughtering Company, Inc., hereinafter referred to as 
the respondent, is a Pennsylvania corporation which operates a 
slaughtering and meat packing establishment at Philadelphia, Pennsy]- 
vania. 

(b) Leon Netzman is now, and at all times material herein was, the 
President of, and responsibly connected with, the respondent. 

(c) Respondent is, and at all times material herein was, the recip- 
ient of inspection service under Title I of the Act at said establishment. 

2. Leon Netzman, on or about March 19, 1974, was convicted, in the 
United States District Court for the Eastern District of Pennsylvania, of 
four felonies for giving a thing of value, otherwise than as provided by 
law for the proper discharge of official duty, to public officials, to wit, a 
meat inspector and a compliance officer of the United States Depart- 
ment of Agriculture, for and because of official acts to be performed by 
said public officials, in violation of Title 18, United States Code, sections 
201(bX3) and 201(f). 


CONCLUSIONS 


By reason of the felony convictions of Leon Netzman, the President of 
respondent, as set forth in the Findings of Fact, respondent is unfit to 
engage in any business requiring inspection under Title I of the Act. 
Such convictions are grounds for withdrawal of inspection service from 
respondent under section 401 of the Act (21 U.S.C. 671). However, said 
convictions resulted from actions by Leon Netzman. Therefore, under 
the circumstances, complainant has recommended that the withdrawal 
of inspection from respondent be suspended as long as respondent meets 
certain conditions, as specified in the order consented to by respondent, 
and as long as Leoni Netzman is not connected with respondent, as speci- 
fied in the order consented to by respondent. 


Inasmuch as respondent has consented to the issuance of the following 
order and complainant has recommended that such order be issued, the 
order shall be issued. 
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ORDER 


Inspection service under Title I of the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.) is indefinitely withdrawn with respect to respondent 
and will not be provided for an indefinite period to respondent, its offi- 
cers, directors, successors and assigns, directly or through any corporate 
or other device. 


Provided, however: That such withdrawal and denial of inspection 
shall be suspended for so long as Leon Netzman is not associated with re- 
spondent, its successors, or assigns, directly or through any corporate or 
other device, as a partner, officer, director, shareholder, or employee, 
and for so long as Leon Netzman provides no direction or advice to and 
exercises no control over respondent, its successors, or assigns, directly 
or through any corporate or other device, and for so long as Leon Netz- 
man has no contact or dealings with Federal meat inspection or grading 
service personnel, and for so long as respondent, its partners, officers, 
directors, shareholders, employees, successors and assigns do not, within 
five years following the effective date of this order, unlawfully give, pay, 
or offer directly or indirectly any money or other thing of value to any 
meat inspector, meat grader, or other public official. 


And provided further: That if it is determined, after opportunity for a 
hearing under the Federal Meat Inspection Act, that any term of the 
above provision has not been or is not being complied with, the suspen- 
sion will be terminated and the withdrawal and denial provisions of this 
order will become effective immediately. 


This order is conditioned upon Leon Netzman not being barred under 
any statute or regulation within the jurisdiction of the Secretary of Agri- 
culture from operating as an independent buyer or seller of livestock be- 
cause of the transactions referred to in the indictment brought against 
him of December 6, 1972, in the criminal proceeding in the United 
States District Court for the Eastern District of Pennsylvania (Criminal 
Number 72-686). 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective upon service upon respondent with 
respect to those provisions of the order requiring Leon Netzman to be 
disassociated from respondent as an officer and director and with re- 
spect to those provisions requiring respondent to refrain from giving, 
paying, or offering money or other things of value. 


All other provisions of this order shall be effective 90 days from the 
date of service of the order upon respondent. 
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(No. 17,495) 


In re INDIANA SLAUGHTERING Co., INC. FMIA Docket No. 3. Decided De- 
cember 21, 1976. 


Stay order — pending outcome of judicial review 


Decision by Donald A. Campbell, Judicial Officer. 


Stay order — pending outcome of judicial review 


Pursuant to a telephone conversation with Henry J. Lunardi, Esq., 
calling on behalf of Nicholas J. Nastasi, Esq., both of Philadelphia, 
Pennsylvania (telephone: 215-LO4-0315), the Order previously filed 
herein on November 30, 1976, is hereby stayed pending the outcome of 
proceedings for judicial review thereof. 
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Grain Standards Act 

GREATER BATON ROUGE PoRT COMMISSION. GSL Docket No. 
12; Diemiasal on request G8 Parties. 5 22). < <<. e eco enc ns SeBb ees 1835 

MATHERNE, LAWRENCE J., JR. GSL Docket No. 15. Dis- 
missal— settlement agreement ................ ccc cece eee cece 1835 


DISMISSAL — ON REQUEST OF PARTIES 


(No. 17,496) 


In re GREATER BATON ROUGE PORT COMMISSION. GSL Docket No. 12. In 
order issued November 12, 1976, by John G. Liebert, Administra- 
tive Law Judge. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 17,497) 


In re LAWRENCE J. MATHERNE, JR. GSL Docket No. 15. In order issued 
October 21, 1976, by John A. Campbell, Administrative Law Judge. 
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(No. 17,498) 


In re DOROTHEA E. BROWN. LAWA Docket No. 72. Decided December 29, 
1976. 


Consent order 


Respondent has consented to issuance of the order herein against her for wilful violations 
of Section 10 of the Act and the regulations issued thereunder in connection with her 
operations as a dealer as found herein. Respondent is ordered to cease and desist from 
said violations. 


Georgann Gutteridge, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), instituted by a Complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, charging respondent with various 
violations of the regulations issued under the Act (9 CFR 1.1 et seq.). 


On July 29, 1976, respondent filed an answer in which she admits the 
jurisdictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 4.1 et seg.), and consents to the issu- 
ance of a specified order, containing findings of fact and conclusions 
based upon the allegations in the Complaint, the order to become effec- 
tive on the day upon which service of the order is made on respondent. 
1836 
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Complainant has recommended that the order consented to by 
respondent be issued. : 


FINDINGS OF FACT 


1. (a) Dorothea E. Brown, hereinafter referred to as the respondent, 
is an individual residing at 17911 Kenowa Avenue, Conklin, Michigan 
49403. 


(b) The respondent, at all times material herein, was: 

(1) Engaged in the business of breeding and raising animals 
and selling, offering for transportation, and transporting, affecting com- 
merce, for compensation or profit, animals for research or teaching pur- 
poses or for exhibittion purposes or for use as pets. 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a class A dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and agreed in 
writing to comply with their provisions. 


2. Respondent failed to pay the annual license fee as prescribed by 
section 2.6 of the regulations on or before May 16, 1975, the anniversary 
date of respondent’s license. 


3. Respondent failed to file the annual report as prescribed by sec- 
tions 2.7(a) and (b) of the regulations within thirty (30) days prior to May 
16, 1975, the anniversary date of respondent’s license. 


4. Respondent, on or about June 30, 1975, transported, offered for 
transportation, and caused to be transported, affecting commerce, from 
her dealer premises at Conklin, Michigan, to Simon’s Pet Shop, Ionia, 
Michigan, one dog, and failed to keep and maintain records as required 
by the regulations, including one copy of ANH Form 18-6, revised and 
completed as required by the regulations, accompanying said shipment. 


5. Respondent, on or about July 11, 1975, transported, offered for 
transportation, and caused to be transported, affecting commerce, from 
her dealer premises at Conklin, Michigan, to Simon’s Pet Shop, Ionia, 
Michigan, one dog, and failed to keep and maintain records as required 
by the regulations, including one copy of ANH Form 18-6, revised and 
completed as required by the regulations, accompanying said shipment. 
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CONCLUSIONS 


By reason of the facts alleged in paragraphs I, II, III, IV and V herein, 
respondent has wilfully violated section 10 of the Act (7 U.S.C. 2140) 
and sections 2.6, 2.7(a) and (b) and 2.75 of the regulations (9 CFR 2.6, 
2.7(a) and (b) and 2.75). 


Inasmuch as respondent has consented to the issuance of the following 
Order, and Complainant has recommended that such Order be issued, 
the Order will be issued. 


ORDER 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a dealer 
under the Act, shall cease and desist from: 


1. Failing to pay the annual license fee on or before the anniversary 
date of her license, as required by the regulations. 


2. Failing to file the annual report, as prescribed by the regulations, 
within thirty days prior to the anniversary date of her license. 

3. Failing to keep and maintain records as required by the regula- 
tions, including one copy of ANH Form 18-5, revised and completed as 
required by the regulations, accompanying each shipment of animals 
acquired, and one copy of ANH Form 18-6 revised and completed as re- 
quired by the regulations, accompanying each shipment of animals sold 
or otherwise disposed of. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective upon the day upon which service of 
the order is made upon respondent. 








A Tn >. 5 


ann Gon a set fe. (ee ree, Gee 


HANK WILLIAMS 1839 
Cites as 35 A.D. 1837 


(No. 17,499) 


In re HANK WILLIAMS. LAWA Docket No. 70. Decided December 17, 
1976. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for wilful violations 
of the Act and the regulations issued thereunder in connection with his operations as a 
Class B dealer as found herein. Respondent’s license under the Act is suspended until 
he is in full compliance with the provisions thereof with respect to annual reports and 
fees. 


Thomas E. Bundy, for complainant. 
Walter L. Swanson, Woodland, CA, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), instituted by a Complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, charging respondent with various 
violations of the regulations issued under the Act (9 CFR 1.1 et seq.). 


On June 18, 1976, respondent filed an answer in which he admits the 
jurisdictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 4.1 et seq.), and consents to the issu- 
ance of a specified order, containing findings of fact and conclusions 
based upon the allegations in the Complaint, the order to become 
effective on the day upon which service of the order is made on 
respondent. Complainant has recommended that the order consented to 
by respondent be issued. 


FINDINGS OF FACT 


1. (a) Hank Williams, hereinafter referred to as the respondent, is an 
individual doing business as Pet Village, 701-705 W. Arbor Vitae, Ingle- 
wood, California 90201. 


(b) The respondent, at all times material herein, was: 
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(1) Engaged in the business of buying, selling, offering for 
transportation and transporting, affecting commerce, for compensation 
or profit, animals for research or teaching purposes or for exhibition 
purposes or for use as pets. 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class B dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 


2. Respondent failed to pay the annual license fee as prescribed by 
section 2.6 of the regulations on or before August 13, 1975, the anniver- 
sary date of respondent’s license as a dealer under the Act. 


3. Respondent failed to file the annual report as prescribed by section 
2.7(a) and (b) of the regulations within thirty (30) days prior to August 
13, 1975, the anniversary date of respondent’s license to do business as a 
dealer under the Act. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1, 2 and 3 herein, 
respondent has wilfully violated sections 2.6 and 2.7(a) and (b) of the 
regulations (9 CFR 2.6 and 2.7(a) and (b)). 


Inasmuch as respondent has consented to the issuance of the following 
order, and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with his business as a dealer 
under the Act, shall cease and desist from: 


1. Failing to pay the annual license fee on or before the anniversary 
date of his dealer’s license as required by the regulations. 


2. Failing to file the annual report as prescribed by the regulations 
within 30 days prior to the anniversary date of his dealer’s license. 
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Respondent’s license to do business as a dealer under the Act is hereby 
suspended until the respondent pays all applicable license fees and files 
all applicable annual reports as required by the regulations. When 
respondent has paid all applicable license fees and filed all applicable 
annual reports as required by the regulations, a supplemental order will 
be issued in this proceeding terminating this suspension of respondent’s 
license as a dealer under the Act. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective upon the day upon which service of 
the order is made upon respondent. 
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Packers and Stockyards Act, 1921—Cont. 


YOUNG, WILBUR L. v. KANSAS CrTy LIVESTOCK COMPANY, INC. 
P&S Docket No. 5043. Order of dismissal...................000055 1864 


(No. 17,500) 


In re MINCH’S WHOLESALE MEATS, INC., ROBERT MINCH, and MESSINA 
MEAT PRODUCTS, INC. P&S Docket No. 5221. Decided December 8, 
1976. 


Consent order — Messina Meat Products, Inc. 


Respondent Messina Meat Products, Inc., has consented to issuance of a cease and desist 
order against it for wilful violations of the Act and the regulations in connection with 
its operations as a packer thereunder as found herein. Respondent Messina is ordered 
to cease and desist from said violations. 


Allan R. Kahan, for complainant. 
Ben Adelman, Encino, CA, for respondent. 


Decision by Dorothea A. Baker, Adminisirative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary hearing under the Packers and Stockyards Act 
1921, as amended and supplemented (7 U.S.C. 181 et seq.) instituted by 
a complaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging that 
respondents have wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Complainant amended its complaint on February 25, 1976. Respond- 
ent Messina filed an answer to the original complaint on January 13, 
1976 and filed an answer to the Amended Complaint on March 23, 1976, 
in both instances admitting certain allegations and denying others. Re- 


1. Respondent Messina Meat Products, Inc. is referred to herein as “Messina”. 
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spondent Messina did not appear at the oral hearing held in Red Bluff, 
California on August 18, 19 and 20, 1976. On August 20, 1976, respond- 
ent Messina filed an answer in which it admits the jurisdictional allega- 
tions of the complaint, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure under the Rules of 
Practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the alle- 
gations of the complaint, the order to become effective on the first day 
after service upon the respondents. Complainant has recommended that 
the order consented to by the respondent be issued, provided however 
that the President of respondent Messina is now Nicholas J. Cichirillo 
not William Billotti, and William R. Kruse is no longer the agent for 
service for respondent Messina. This consent order applies only to Mes- 
sina and is of no effect as to the other respondents.’ 


mda wD re oe 
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FINDINGS OF FACT 


1. A. (1) Minch’s Wholesale Meats, Inc., hereinafter referred to as re- 
spondent Minch’s, was a California corporation, whose address was 2380 
Minch Road, Red Bluff, California 96080. 


(2) Respondent Minch’s was at all times material herein en- 
gaged in the business of buying livestock in commerce for purposes of 
slaughter and of manufacturing meats and meat food products for sale 
and shipment in commerce. 


(3) Respondent Minch’s was at all times material herein a pack- 
er within the meaning and subject to the provisions of the Act. 


B. (1) Messina Meat Products, Inc., hereinafter referred to as re- 
spondent Messina, is a Utah corporation, whose president is Nicholas 
Cichirillo. 

(2) On August 6, 1975, respondent Minch’s was merged into re- 
spondent Messina. 


(3) On August 6, 1975, respondent Messina became responsible 
and legally liable for the prior acts of respondent Minch’s. 


(4) Respondent Messina is, and at all times material herein 
was, a packer within the meaning and subject to the provisions of the 
Act. 


2. To insure no prejudice to the individual respondent, Mr. Robert Minch, the allegations 
of the complaint involving him have been deleted from the findings of fact. 
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2. Respondent Minch’s in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, purchased 
livestock, in commerce, and failed to honor drafts drawn in payment for 
such livestock after they were presented by the bank upon which they 
were drawn, for periods of time of up to 10 days after presentment at 
said bank. 


DATE OF NO. OF PURCHASE 

PURCHASE HEAD PURCHASED AT OR FROM PRICE 

7/29/75 42 CLMA, Red Bluff 7,374.68 
Red Bluff, California 

7/28/75 24 Del Stoneburner L/S Auction 4,702.80 
Petaluma, California 

7/26/75 87 Douglas L/S Auction 13,297.56 
Wilbur, Oregon 

7/25/75 45 Shasta L/S Auction Yard 9,077.25 
Cottonwood, California 

7/17/75 42 Noble Land & Cattle Co. 17,779.78 
Kerman, California 

717/75 52 Pedro Martins & Sons 18,857.86 
Bethel Island, California 

7/15/75 45 Pedro Martins & Sons 19,448.61 
Bethel Island, California 

715/75 53 Fred Frick Feedlot 18,826.80 


Arvin, California 


3. (a) Respondent Minch’s, in connection with its operations as a 
packer, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


PURCHASES OF LIVESTOCK 
NO. OF PURCHASE 

DATE HEAD PURCHASED AT OR FROM PRICE 

7/29/75 42 CLMA, Red Bluff $ 7,374.68 
Red Bluff, California 

7/28/75 24 Del Stoneburner L/S Auction 4,702.80 
Petaluma, California 

7/26/75 87 Douglas L/S Auction 13,297.56 
Wilbur, Oregon 

7/25/75 45 Shasta L/S Auction Yard 9,077.25 
Cottonwood, California 

717/75 42 Noble Land & Cattle Co. 17,779.78 
Kerman, California 

TWATNIT5 52 Pedro Martins & Sons 18,857.86 
Bethel Island, California 

7/15/75 45 Pedro Martins & Sons 19,448.61 
Bethel Island, California 

7/15/75 53 Fred Frick Feedlot 18,826.80 


Arvin, California 
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(b) Respondent Messina, d/b/a Minch’s Wholesale Meats, Inc., on or 
about the dates and in the transactions set forth below, in connection 
with its operations as a packer, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


PURCHASES OF LIVESTOCK 
NO. OF PURCHASE 

DATE HEAD PURCHASED AT OR FROM PRICE 
10/30/75 54 Ore-Cal Feedlots $19,171.80 
11/11/75 50 Malin, Oregon 19,077.24 
11/14/75 270 Shasta Livestock Auction 57,386.55 

Yard, Inc. 

Cottonwood, California 
11/19/75 33 Orland Livestock Commission 7,873.94 

Yard 

Orland, California 
11/4/75 82 CLMA, Red Bluff 14,008.41 
11/11/75 66 Red Bluff, California 12,230.55 
11/18/75 46 9,755.16 
11/2/75 41 Burley Butte Custom Feedlot 21,391.41 
11/3/75 41 Burley, Idaho 21,325.22 
11/8/75 20 9,716.71 
11/8/75 23 10,637.27 


4. Respondent Minch’s, on or about the dates and in the transactions 
set forth below, in connection with its operations as a packer, purchased 
meat and meat food products in commerce and failed to pay, when due, 
the full purchase price of such meat and meat food products. 


PURCHASES OF MEAT AND MEAT FOOD PRODUCTS 


NO. OF PURCHASE 

DATE POUNDS PURCHASED FROM PRICE 

5/30/75 33,989 King Meat Company, Inc. $21,243.13 
5/28/75 31,702 King Meat Company, Inc. 27,580.74 
5/13/75 38,721 Missouri Beef Packers, Inc. 22,651.49 
5/10/75 36,749 Missouri Beef Packers, Inc. 21,976.33 
5/ 9/75 35,817 Missouri Beef Packers, Inc. 21,418.22 
4/15/75 36,746 Monfort of Colorado, Inc. 17,981.04 
4/11/75 37,648 Monfort of Colorado, Inc. 18,447.52 
4/10/75 36,223 Monfort of Colorado, Inc. 17,838.94 
4/10/75 37,601 Monfort of Colorado, Inc. 18,517.10 
4/ 9/75 37,306 Monfort of Colorado, Inc. 18,372.10 
4/ 8/75 36,632 Monfort of Colorado, Inc. 19,328.93 
4/ 8/75 37,567 Missouri Beef Packers, Inc. 25,297.86 
4/ 7/75 38,386 Farmland Foods, Inc. 24,884.11 
4/ 4/75 20,176 Salem Packing Company 27,211.37 
4/ 4/75 36,967 Monfort of Colorado, Inc. 19,505.33 
4/ 4/75 37,527 Monfort of Colorado, Inc. 19,701.68 
4] 2/75 37,425 Monfort of Colorado, Inc. 19,648.13 


4/ 2/75 37,618 Monfort of Colorado, Inc. 18,849.20 


3/: 
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PURCHASES OF MEAT AND MEAT FOOD PRODUCTS 


NO. OF g PURCHASE 
DATE POUNDS PURCHASED FROM PRICE 
3/27/75 35,402 Monfort of Colorado, Inc. 18,502.12 
3/26/75 39,736 Pepper Packing Company 19,768.32 
3/25/75 37,777 Monfort of Colorado, Inc. 16,705.92 


5. (a) Respondent Minch’s, during the period from April 2, 1975, 
through May 30, 1975, in connection with its operations as a packer, 
purchased meat and meat food products while its current liabilities ex- 
ceeded its current assets and failed to pay at time of purchase the full 
purchase price of such meat and meat food products. 


PURCHASES OF MEAT AND MEAT FOOD PRODUCTS 


NO. OF PURCHASE 

DATE POUNDS PURCHASED FROM PRICE 

5/30/75 33,989 King Meat Packing Co., Inc. $21,243.13 
5/28/75 31,702 King Meat Company, Inc. 27,580.74 
5/13/75 38,721 Missouri Beef Packers, Inc. 22,651.49 
5/10/75 36,749 Missouri Beef Packers, Inc. 21,976.33 
5/ 9/75 35,817 Missouri Beef Packers, Inc. 21,418.22 
4/15/75 36,746 Monfort of Colorado, Inc. 17,981.04 
4/11/75 37,648 Monfort of Colorado, Inc. 18,447.52 
4/10/75 36,223 Monfort of Colorado, Inc. 17,838.94 
4/10/75 37,601 Monfort of Colorado, Inc. 18,517.10 
4! 9/75 37,306 Monfort of Colorado, Inc. 18,372.10 
4/ 8/75 36,632 Monfort of Colorado, Inc. 19,328.93 
4/ 8/75 37,567 Missouri Beef Packers, Inc. 25,297.86 
4/ 7/75 38,386 Farmland Foods, Inc. 24,884.11 
4] 4/75 20,176 Salem Packing Company 27,211.37 
4/ 4/75 36,967 Monfort of Colorado, Inc. 19,505.33 
4] 4/75 37,527 Monfort of Colorado, Inc. 19,701.68 
4/ 2/75 37,425 Monfort of Colorado, Inc. 19,648.13 
4/ 2/75 37,618 Monfort of Colorado, Inc. 18,849.20 


(b) Respondent Messina d/b/a Minch’s Wholesale Meats, Inc., dur- 
ing the period October 30, 1975, through November 30, 1975, in connec- 
tion with its operations as a packer, purchased livestock in commerce 
while its current liabilities exceeded its current assets and failed to pay 
at the time of purchase the full purchase price of such livestock. 


3. The allegations of paragraph IV of the complaint contain what is apparently a duplica- 
tion with respect to transactions of 5/13/75, 5/10/75, 5/9/75 (Missouri Beef Packers, Inc.); 
and 4/15/75, 4/11/75 (Monfort of Colorado, Inc.) The duplication has not been repeated 
herein. 
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PURCHASES OF LIVESTOCK 
NO. OF PURCHASE 

DATE HEAD PURCHASED AT OR FROM PRICE 
10/30/75 54 Ore-Cal Feedlots, Malin, Oregon $19,171.80 
11/11/75 50 19,077.24 
11/14/75 270 Shasta Livestock Auction 57,386.55 

Yard, Inc. 

Cottonwood, California 
11/19/75 33 Orland Livestock Commission 7,873.94 

Yard 

Orland, California 
11/ 4/75 82 CLMA, Red Bluff 14,008.41 
11/11/75 66 Red Bluff, California 12,230.55 
11/18/75 46 9,755.16 
11/ 2/75 41 Burley Butte Custom Feedlot 21,391.41 
11/ 3/75 41 Burley, Idaho 21,325.22 
11/ 8/75 20 9,716.71 
11/ 8/75 23 10,637.27 

CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 and 3 herein, Mes- 
sina has violated section 202 (a) of the Act (7 U.S.C. 192(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts found in Findings of Fact 2, 3, 4 and 5 in para- 
graphs herein, Messina has violated section 202(a) of the Act (7 U.S.C. 
192(a)). 


Inasmuch as Messina has consented to the issuance of the order set 
forth below, and the complainant has recommended that such order be 
issued, the order will be issued. This order shall only apply to the re- 
spondent Messina and does not apply in any manner to the other re- 
spondents charged in the complaint. 


ORDER 


Respondent, Messina Meat Products, Inc., its officers, directors, 
agents, and employees, in connection with its operations as a packer, 
shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


2. Failing to honor drafts issued, or authorized to be issued, in pay- 
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ment for livestock purchased in commerrce, when presented for pay- 
ment. Z 


3. Failing to pay, when due, the full purchase price of meat and meat 
food products purchased in commerce. 


4. Purchasing livestock, meat or meat food products in commerce 
while respondent’s current liabilities exceeds its current assets unless re- 
spondent pays the full purchase price of such livestock, meat or meat 
food products at the time of purchase. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent Messina Meat Products, Inc.. 


This order shall become effective on the first day after service thereof 
upon the respondent Messina Meat Products, Inc.. 


Copies hereof shall be served upon the parties. 


(No. 17,501) 


FRANCIS FABER v. CLIFFORD NOLAN. P&S Docket No. 5058. Decided 
December 9, 1976. 


Agreement to deliver—established and fulfilled—Checks or drafts—insufficient 
funds checks— Unjust practice—failure to pay—Reparation awarded 


Where the parties entered into an agreement that complainant would deliver 52 head of 
cattle and, after delivery thereof, the parties agreed that respondent would pay com- 
plainant $25,350.00 for said cattle, respondent’s failure to pay that amount or any 
part thereof is an unjust practice in violation of the Act. Respondent is liable to com- 
plainant for $25,350.00 for which reparation is awarded complainant with interest. 


Edward A. Hoffman, presiding Officer. 
Benjamin Vander K ooi, Luverne, MN, for complainant. 
C.T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act 
1921, as amended (7 U.S.C. 181 et seq.). A formal complaint was filed on 
June 4, 1974, in which complainant claimed $25,350.00 representing 
the agreed price after set-off, for fifty-two bred Holstein heifers shipped 
by complainant to respondent. 


A copy of the complaint and a copy of a report of investigation pre- 
pared by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the rules of practice (9 CFR 
§ 202.40) were served on respondent on October 19, 1974. A copy of the 
report of investigation was served on complainant on the same day. 


Respondent’s answer and amended answer were filed on November 1, 
1974 and July 7, 1975, respectively. 


Oral hearing was held on September 3, 1975, at Chicago, Illinois, 
before Edward A. Hoffman of the Office of the General Counsel of this 
Department. Complainant was represented by Benjamin Vander Kooi, 
Esq., Luverne, Minnesota, and respondent by Wayne M. Graham, Esq., 
Kansas City, Missouri. Complainant, respondent, and two witnesses 
testified; thirteen exhibits were received. Both complainant and re- 
spondent filed proposed findings of fact, conclusions of law and orders 
on October 17, 1975. 


FINDINGS OF FACT 


1. Complainant at all times material herein was engaged in business 
as a farmer at Luverne, Minnesota. 


2. Respondent at all times material herein was engaged in business as 
either a dealer or a market agency as defined in the Act, with his place of 
business at Manawa, Wisconsin, but he was not registered under the Act 
with the Secretary of Agriculture. 


3. In late March, 1974, respondent visited the farms of one Van Otter- 
loo, not a party herein, and complainant, and viewed certain heifers 
there. Thereafter, respondent mailed to Van Otterloo a check for 
$5,000.00 and a handwritten document reading as follows: 
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Manawa, Wis. Mar. 27, 1974 


Buying, Selling and Auction Agreement on approx. 500 head of Holstein Heifers to 
be sold at auction on the Cliff Nolan farm 412 miles Northeast of Manawa on Friday 
April 19th 1974 at 1:00 P.M. Between Cliff Nolan Buyer and Auction mgr. & 
Clarence Van Otterloo & Francis Faber both of Luverne, Minn. as sellers. Nolan 
agrees to purchase 400 head of Van Otterloos Cattle at $300.00 delivered price and 
100 head of Fabers Cattle for $490.00 delivered with veterinary assurance for 
pregnancy and Calfhood Vaccinates. [Feeds costs and auction terms are to be agreed 
upon at time of such sale.] Any monies Cattle bring over these purchase prices will 
be divided evenly between Nolan and Sellers [when auction expense is agreed on 
between them]. Nolan will be responsible for cattle when unloaded until sale is com- 
pleted. 


Respondent had signed the document; complainant and Van Otterloo 
struck some of what respondent had written on the document, indicated 
in brackets above, signed it, and mailed it back to respondent. 


4. Thereafter, a test of complainant’s Holstein heifers by a veter- 
inarian disclosed that only 52 were bred; complainant communicated 
this fact to respondent who agreed that complainant should ship to 
respondent the 52 bred heifers and 52 open heifers. 


5. Thereafter, on Friday, April 19, 1974, the 52 bred heifers having 
been shipped by complainant from his farm in Minnesota to 
respondent’s place of business in Wisconsin, they were sold at auction 
and the sale proceeds were paid to respondent. On the same date, the 52 
open heifers also having been shipped by comlainant from his farm in 
Minnesota to respondent’s place of business in Wisconsin, they were sold 
to one Weden after the auction by private treaty and the sale proceeds 
were paid to complainant. 


6. Later that day, a dispute arose between complainant and 
respondent about what amount respondent would pay to complainant on 
account of the bred heifers, and then respondent issued a check to com- 
plainant. Later, however, he stopped payment on it. 


7. On or about the following Wednesday, April 24, 1974, respondent 
mailed complainant a check in the amount of $25,350 with a letter stat- 
ing as follows: 


Iam issuing you a new check and stopping payment on the check written 4/19/74 for 
$25,740.00 ck no. 6529. 


52 Hfrs. (a) 500.00 E = $26,000.00 

52 Hfrs. (a) 412.50 E = 21,450.00 
$47,450.00 

Weden Check 22,100.00- 


$25,350.00 
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Our deal at noon sale day was to split any monies 50-50 over $400.00 per head on 
the open Heifers. If we are going to do any future business we must both be satisfied 
on any previous business first. 


Complainant negotiated that check but it was dishonored for in- 
sufficient funds by the drawee bank upon its presentation for payment. 
Complainant has never been paid anything on account of the 52 bred 
heifers. 


8. The complaint was filed within ninety days after accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Respondent contended in substance that he was not subject to the rep- 
aration provisions of the Act. 


It is clear as respondent contended that at the times material herein he 
was not registered under the Act as a dealer or market agency. However, 
failure to register does not mean that one is not a market agency or 
dealer as defined in Section 301 of the Act (7 U.S.C. 201). The defi- 
nitions in that Section refer to the business in which a person is engaged, 
not to the capacity in which one is registered. 


On the business in which respondent was engaged at the times 
material herein, respondent testified as follows (Tr. 197 et seq): 


Q. Now, you were intending to have a sale barn or place where you could have 
auction sales at your farm, is that right? 


A. I was intending to have a special sale yard there where people could bring in and 
sell quality livestock, something like they have in Hartford or Watertown or Darcey 
Brothers, where they charge 12 percent to sell them plus their feed. That was my 
wish. 


Complainant testified as follows (Tr. 22): 


. Allright. And were you there when the cattle were sold? 
Yes. 

. And where were they sold? 

. On Cliff's farm, sale barn. 

. What type of sale barn did he have there? 


> Oo > © > 


. He had a new auction barn that had never been used before, let’s put it that way. 
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. And was yours the first cattle that ever went through there? 

. I would say yes, as far asI know. ; 

. And did he represent to you that he had a cattle buyer’s license? 
. Yes, he did. 

. And was under the Packers and Stockyards Administration? 
Yes. 


> Oo > OD > © 


Complainant further testified (Tr. 86): 


Q. Okay. You stated that at some point in time Mr. Nolan had a cattle buyer’s 
license? 


A. Yes. 


s © 2 


Q. When you said that he represented, he had a cattle buyer’s license, how did he 
represent that, did he say that to you? 


A. Okay. Let me explain this. The day he came, he gave me a card explaining his 
business, cattle dealer, it said on there, cattle dealer, so and so licensed and bonded. 


Q. And that is the date he initially came to your farm? 


A. Right, that he gave mea card on that day. 


There was other testimony that respondent distributed pencils and 
can openers containing his name and language identifying himself as a 
livestock dealer. That testimony was not contradicted. 


It is undisputed that respondent issued checks on which was printed, 
“Cliff or Betty Nolan, Livestock and Auctions, Timber & Recreational 
Lands.” It is also undisputed that on April 24, 1974, respondent sent 
complainant a letter (Exhibit 6 of the investigation report; com- 
plainant’s Exhibit No. 3) on letterhead stationery on which had been 
printed respondent’s name, address and phone number, and the 
following: 


Cattle of all kinds Timber 

Complete Herds Recreational Lands 
Dairy Heifers Farm Auctions 
Springing Cows Cash for Your 
Feeder Cattle Farm and Personal 


Whether respondent was attempting to start a business as a livestock 
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dealer or a market agency, it is clear that he was attempting to start a 
business as one or the other. 


Contrary to what respondent understood (Tr. 198), since the Act is a 
regulatory and not a revenue measure, a single transaction can subject 
one to regulation under its provisions. Herzog v. Jarvis and Randall, 29 
A.D. 694 (1970); and Newland v. Martin, 30 A.D. 1443 (1971). See also 
Bollinger v. Central Nat. Bank, 101 C.C.A. 235, 177 F. 609, 610 (9th 
Cir., 1910); Bankers & Shippers Ins. Co. of N.Y. v. Blackwell, 255 Ala. 
360, 51 So.2d 498, 504 (1951); Mueller v. Burchfield, 218 S.W.2d 180, 
183 (Mo. App., 1949); and National Industrial Fire Ins. Co. v. Great So. 
Fire Ins. Co., 177 Ky. 56, 197 S.W. 530 (1917). 


The nature of the transaction between complainant and respondent 
must be discussed. In the complaint of June 4, 1974, complainant 
alleged that respondent “agreed to purchase 100 bred heifers at a price 
of $490.00 per head. The heifers were to be sold by auction at Manawa, 
Wisc on April 19, 1974 and Nolan agreed to split any amount the heifers 
brought over $490.00 per head.” Exhibit No. 1 of the investigation 
report, complainant’s Exhibit 1, and respondent’s Exhibit A, are copies 
of a document signed by both parties plus Van Otterloo; it is undisputed 
that the document is in the handwriting of the respondent and was pre- 
pared by him; it read as set forth in Finding of Fact 3, above. 


Notwithstanding that that document referred to respondent as 
“buyer,” and stated “Nolan agrees to purchase * * * 100 head of Fabers 
Cattle,” both parties testified that they did not intend a sale from com- 
plainant to respondent. Complainant testified as follows (Tr. 73): 


Q. * * *Isit your understanding Respondent’s Exhibit A [the document quoted in 
Finding of Fact 3 above] is a contract of sale for your cattle from you to Nolan? 


A. Itis a guarantee of sale, I would say. 


Q. You are not assuming, then, that Nolan took title to the cattle at the time this 
contract was signed? 


A. Not until they were paid for. 


Q. At the time you signed the contract, did you expect Nolan to pay for this cattle, 
or someone else to pay for them after Nolan conducted the sales? 


A. I expected Nolan to pay for the cattle after he conducted the sales, after all, that 
is the way a livestock sales barn operates. 


Respondent testified as follows (Tr. 181 et seq.): 


Q. All right. Now, in January, in 1974, I believe you indicated that you advertised a 
thousand head of cattle for sale? 
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. Right. 

. And where did you advertise them? 
. [advertised them in the Wisconsin Farmer. 
. And did you have those cattle on hand? 

No. 


. And those were cattle that you were intending to purchase in Minnesota? 


> © > © > © > 


. No, they were cattle that I was intending to move for people in Minnesota, I 
wasn’t intending to purchase them, just bring buyers out. 


Q. You were buying these cattle, then, for someone else? 


A. I wasn’t buying the cattle, someone else was buying them, I was the in-between 
man. 


Q. You mean you were advertising these, that you had cattle for sale? 


A. Well, I guess I advertised, I knew of a thousand head of cattle, not that I had 
them for sale. 


. You had a thousand head of cattle? 
. That I knew of, yes. 


© 


. And were you soliciting purchasers for those cattle? 


> O Pp 


. I was soliciting people that were interested. 


Q. In buying cattle, and you had also been in Minnesota to see if there were cattle 
available, is that right? 


A. My first trip I made to Minnesota when Art Weden went along in April, I think 
it was, it would be the last day of March. 


Q. But you had called over there? 
A. Well, Cliff [Van Otterloo] and I had been in contact, yes. 


Q. And you were trying to find a home for those cattle that you felt you could pur- 
chase in Minnesota? 


A. No. Cliff [Van Otterloo] was trying, was asking me if I could find a buyer for 
them. 


Q. And you were, when you were advertising these thousand head of cattle, it was 
cattle that were in Minnesota and that you thought you could sell to prospective 
buyers here in Chicago? 


A. No, they bought the cattle from them, I didn’t have any intention of buying 
them at all, they were to buy the cattle from these people. 


Q. You were the go-between? 


A. I was just publicity man, you might say. 


Respondent testified further (Tr. 200 et seq): 
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Q. I think we covered this, just one more time, though, when you were in Minnesota 
in March of 1974 looking at the Van Otterloo and Faber cattle, were you intending 
to buy those cattle yourself? 


A. No. 


Q. Did you make that intention clear to Mr. Van Otterloo and Mr. Faber that you 
were simply trying to sell cattle for them? 


A. That I was strictly working as a sale for them. 


In the transaction in dispute herein, whether respondent was acting as 
a market agency selling livestock on commission, or a dealer buying and 
selling livestock for his own account, or a dealer selling livestock as 
agent for complainant as the vendor, it is clear from the record that he 
was acting as one or another. Thus, he was subject to the Act including 
its reparation provisions. 


See John F. Lizer v. Lowell W. Peters, 29 A.D. 402 at 406-7 (1970) and 
Cuthbert v. Hickert, Hickert v. Emmick, et al., 35 A.D. 222 at 230-1 
(1976), for discussion of the authority to issue a reparation order against 
a dealer. 


The regulations issued under the Act at 9 CFR § 201.64 at the times 
material herein provided as follows: 


No market agency or licensee engaged in the business of selling livestock or live 
poultry on a commission basis shall guaranty the price at which consigned livestock 
or live poultry will be sold. 


We will not issue any reparation order to enforce a guaranty of a mini- 
mum price at which consigned livestock will be sold on commission. 
However, it is not clear from the record that the agreement between the 
parties herein must be construed as a consignment of the livestock in 
question for sale on commission. 


Those regulations at 9 CFR § 201.43 at the times material herein, 
provided in pertinent part as follows: 


(a) Market agencies and licensees to make prompt accounting and transmittal of net 
proceeds. Each market agency shall, before the close of the next business day follow- 
ing the sale of any livestock consigned to it for sale, transmit or deliver to the con- 
signor or shipper of the livestock, or his duly authorized agent, in the absence of any 
knowledge that any other person or persons, has any interest in the livestock, the 
net proceeds received from the sale and a true written account of such sale, showing 
the number, weight, and price of each kind of animal sold, the name of the pur- 
chaser, the date of sale, the commission, yardage, and other lawful charges, and 
such other facts as may be necessary to complete the account and show fully the 
true nature of the transaction.* * * 
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(b) Purchasers to pay promptly for livestock. Each packer, market agency, or dealer 
purchasing livestock shall, before the close of the next business day following the 
purchase of livestock and the determination of the amount of the purchase price, 
transmit or deliver to the seller or his duly authorized agent the full amount of the 
purchase price, unless otherwise expressly agreed between the parties before the 
purchase of the livestock. Any such agreement shall be disclosed in the records of 
any market agency or dealer selling the livestock, and in the purchaser’s records and 
on the accounts or other documents issued by the purchaser relating to the trans- 
action, ">" 


It is clear from the record that respondent was subject to one or the 
other of these requirements in the transaction in dispute herein, but did 
not comply with either of them. 


It is undisputed that after the sale of the cattle which had previously 
been shipped from complainant’s farm to respondent’s, a dispute took 
place between complainant and respondent, respondent issued a check to 
complainant on which he later stopped payment, and a few days later, 
respondent issued another check to complainant and mailed it to him 
with a letter (Exhibit 6 of the investigation report, complainant’s Ex- 
hibit No. 3) quoted above in Finding of Fact 7. Complainant negotiated 
the check which respondent sent with that letter, in the amount of 
$25,350.00, and it was returned for insufficient funds on May 15, 1974 
(Exhibit No. 7b of the investigation report). 


Respondent communicated to his bank a stop-payment order on that 
$25,350.00 check (respondent’s Exhibit F), giving as a reason therefor, 
“Faulty Contract.” That was on May 16, 1974, after that check had been 
dishonored by that bank for insufficient funds and four weeks after the 
auction of the 52 bred heifers in question. Even later than that, 
respondent’s wife prepared what purported to be an accounting of 
respondent's arrangement with complainant and Van Otterloo 
(respondent’s Exhibit E), the substance of which was to charge 
complainant with a 10% commission on the sale of the cattle shipped by 
Van Otterloo as well as the cattle shipped by him, and to charge 
complainant for feed and veterinary expenses. Whatever the agreement 
was between complainant and respondent, we simply do not believe that 
that accounting reflects it. 


However we might construe the transaction between complainant and 
respondent, whether as a consignment or a sale, and however we might 
construe the business in which respondent was engaged and the actions 
of respondent in the transaction, whether a market agency or a dealer as 
defined in the Act, it is clear that the parties agreed that complainant 
would deliver cattle and he did so, and the parties after a dispute agreed 
that respondent would pay complainant the sum of $25,350.00 and he 
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failed to do so. Respondent’s failure to fulfill his part of the bargain 
must be construed as an unjust practice within the meaning of the 
second clause of Section 307(a) of the Act (7 U.S.C. 208). See 9 CFR 
§ 201.43, quoted above. See also K.D. Breneman v. Brush Livestock, 32 
A.D. 429 at 432-3 (1973) and Mid-So. Order Buyers v. Tige Enterprises, 
34 A.D. 1691, 1698, 35 A.D. 232, 237 (1975-6). 


Respondent contended in substance that the transaction in dispute 
herein could not be construed as an unjust practice in violation of the 
second clause of section 307(a) of the Act (7 U.S.C. 208) because it was a 
single transaction rather than a course of business of the respondent. 
This contention is without merit. L. W. Erb v. Joe P. Silva, 32 A.D. 1932 
(1973); Hays Livestock, et al., 33 A.D. 1122, 498 F.2d 925 (10th Cir., 
1974); Neugebauer v. Ryken & Ryken, 32 A.D. 636 at 639 et seg (1973); 
and Neugebauer v. Ryken, 34 A.D. 1712 (U.S.D.C., D. So. Dak., S.D., 
1975). 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
Ed., Appendix p. 550). It constitutes “an order for the payment of 
money” within the meaning of Section 309(f) of the Act (7 U.S.C. 210). 


Under that section if respondent does not comply with this order 
within the time limit in this order, complainant may within one year of 
the date of this order file in the District Court of the United States for 
the District in which he resides or in which is located the principal place 
of business of the respondent, or in any State Court having general juris- 
diction of the parties, a petition setting forth briefly the causes for 
which he claims damages and this order in the premises.* That section 
further provides that such suit in the District Court shall proceed in all 
respects like other civil suits for damages except that the findings and 
orders herein shall be prima facie evidence of the facts herein stated, 
and the petitioner shall not be liable for costs in the District Court nor 
for costs at any subsequent stage of the proceedings unless they accrue 
upon his appeal. That section further provides that if the petitioner 
finally prevails, he shall be allowed a reasonable attorney’s fee to be 
taxed and collected as a part of the cost of the suit. 


* 


It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8th Cir., 1971). 


ORDER 


Respondent Clifford Nolan shall pay to complainant Francis Faber, 
within 30 days of the date of this order, the sum of $25,350 plus interest 
thereon at the rate of 8% annum from June 1, 1974, until paid. 


Copies hereof shall be served upon the parties. 


(No. 17,502) 
In re KNS LIVESTOCK & FEED CO. P&S Docket No. 5344. Decided Decem- 
ber 9, 1976. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for wilfully violating 
the Act and regulations in connection with its operations as a dealer and market agen- 
cy thereunder as found herein. Respondent is suspended as a registrant under the Act 
until it demonstrates that it is no longer insolvent. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
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Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers, and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondent’s financial condi- 
tion does not meet the requirements of the Act, and that respondent wil- 
fully violated the Act and the Regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdictional 
allegations in the Complaint, neither admits nor denies the remaining al- 
legations, waives oral hearing and further procedure under the Rules of 
Practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions in the Complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) KNS Livestock & Feed Co., herein referred to as the 
respondent, is a corporation with its principal place of business located 
at Gilcrest, Colorado, and its business mailing address is P. O. Box 40, 
Gilcrest, Colorado 80623. 


(b) Respondent, at all times material herein, was: 
(1) Engaged in the business of selling livestock in commerce as 
the agent of the vendor; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account and as the agent 
of the vendor or purchaser, and as a market agency to sell livestock in 
commerce on a commission basis. 


2. (a) As of February 28, 1975, respondent’s current liabilities ex- 
ceeded its current assets. As of said date, respondent had current liabil- 
ities totalling approximately $786,209.23, and current assets totalling 
approximately $247,762.39, resulting in an excess of current liabilities 
over current assets of $538,446.84. 


(b) As of April 30, 1975, respondent’s current liabilities exceeded 
its current assets. As of said date, respondent had current liabilities 
totalling approximately $690,095.97, and current assets totalling ap- 
proximately $90,392.05, resulting in an excess of current liabilities over 
current assets of $599,703.92. 
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(c) As of May 31, 1975, respondent’s current liabilities exceeded its 
current assets. As of said date, respondent had current liabilities 
totalling approximately $694,271.71, and current assets totalling ap- 
proximately $88,760.48, resulting in an excess of current liabilities over 
current assets of $605,511.23. 


(d) Respondent’s current liabilities presently exceed its current as- 
sets. 


3. Respondent, during the period from February 28, 1975 through 
May 31, 1975, engaged in business as a dealer, selling livestock in com- 
merce as the agent of the vendor, notwithstanding that during such 
period respondent’s current liabilities exceeded its current assets. 


4. Respondent, in connection with its business as a dealer, selling live- 
stock in commerce as the agent of the vendor, on or about the dates and 
in the transactions set forth in paragraph IV of the Complaint, issued 
checks to the owners and vendors of livestock in purported payment of 
the net proceeds due from the sale of their livestock which were re- 
turned unpaid by the bank because the respondent did not have and 
maintain sufficient funds on deposit in the bank account from which 
such checks were to be paid. 


5. (a) Respondent, in connection with its business as a dealer, selling 
livestock in commerce as the agent of the vendor, on or about the dates 
and in the transactions set forth in the paragraph IV of the Complaint, 
sold livestock in commerce and failed to remit to the owners and vendors 
of such livestock, when due, the net proceeds derived from the sale of 
their livestock. 


(b) As of August 18, 1975, there remained unpaid by the 
respondent a total of approximately $193,544.22 for livestock sold in 
commerce. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent's 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in Finding of Fact No. 3, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact No. 4, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)). 
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By reason of the facts set forth in Finding of Fact No. 5, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and 
section 201.43(a) of the Regulations (9 CFR 201.43(a)). 


Inasmuch as respondent has consented to the issuance of the order set 
forth below and the complainant has recommended that such order be is- 
sued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, directly or 
indirectly through any corporate or other device, its successors and as- 
signs, shall cease and desist from: 


1. Engaging in business in commerce as a market agency or dealer 
while its current liabilities exceed its current assets; 


2. Issuing checks or drafts to the owners, vendors, and consignors of 
livestock in payment of the net proceeds due from the sale of their live- 
stock without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid; and 


3. Failing to remit to the owners, vendors, and consignors, when due, 
the net proceeds derived from the sale of their livestock. 


Respondent is suspended as a registrant under the Act for a period of 
thirty (30) days and thereafter until it demonstrates that it is no longer 
insolvent. When respondent demonstrates that it is no longer insolvent, 
a supplemental order will be issued in this proceeding terminating the 
suspension, after the expiration of the thirty-day period. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 
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(No. 17,503) 


RICHARD E. KIRKSEY AND BONNIE F. KIRKSEY v. CALVIN D. WILKERSON 
and WAYNE ENGLEDOW, d/b/a OZARK COMMISSION COMPANY. P&S 
Docket No. 5077. Decided December 9, 1976. 


Order of dismissal 


John J. Casey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by the filing of a com- 
plaint on October 7, 1974. Complainants alleged that on July 17, 1974, 
they consigned 13 steers to respondents for sale, that the 13 steers were 
sold at auction for $31.85/cwt., but that complainants were paid on the 
basis of a price of $26.85/cwt. Complainants claimed $479.25 as repara- 
tion. 

Copies of the complaint, and of the investigation report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the rules of practice (9 CFR 202.40), 
were served on respondents on November 27, 1974. A copy of the in- 
vestigation report was served on complainants on November 29, 1974. 
Respondents filed an answer on December 12, 1974. 


Since no party requested an oral hearing, the proceeding was handled 
under the “shortened” procedure provided for in the rules of practice. 


Complainant Richard E. Kirksey made an affidavit that the 13 steers 
in question were sold at a price of $31.85 and that this price was an- 
nounced by the auctioneer. Also, he submitted a copy of a note which he 
swore his wife made at the time of the auction showing the price at 
which the steers were sold as $31.00/cwt. 


Respondent Engledow made an affidavit that he started the cattle in 
question at $26.00/cwt. and was certain that they brought $26.85/cwt. 
as accounted for to complainants. 


The copy of the scale ticket in the records of the stockyard owner, for 
the 13 steers in question, showed $26.85 as the price at which they were 
sold. 
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The USDA market news reporter at the stockyard advised (Exhibit 11 
to the investigation report) “that steers weighing around 700 pounds of 
a breeding cross between Holstein and Angus would probably fall into 
the grade of mixed good and choice category. He said steers of this grade 
sold in a range from $25.00 to $28.50 cwt. at the stockyard on July 17, 
1974.” 


The records of the person who bought the steers in question show that 
on that date he bought 37 steers at prices ranging from $25.75 to $27.10 
per cwt., thus none at $31.85/cwt. 


We must conclude that complainants have not established by a pre- 
ponderance of the evidence that the steers in question sold for 
$31.85/ewt. or that they sold in fact for any more than the price on the 
basis of which they were paid, $26.85/cwt. A complainant always has 
the burden of establishing his claim by a preponderance of the evidence. 
Agri-Link v. J. D. Shultz, 35 A.D. 557 (1976). 


Because complainants have not established by a preponderance of the 
evidence that the allegations of their complaint are true, the complaint 
must be and is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 17,504) 


WILBUR L. YOUNG v. KANSAS CITY LIVESTOCK COMPANY, INC, P&S Dock- 
et No. 5043. Decided December 9, 1976. 


Order of dismissal 


John J. Casey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald'A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stockyards Act, 
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1921, as amended (7 U.S.C. 181 et seq.), instituted by the filing of a com- 
plaint on June 25, 1974, in which $247.46 was claimed as reparation. 
Complainant alleged in substance that on May 13, 1974, he contacted re- 
spondent to find out what to expect on certain steers and was told that 
they should bring 40 to 40 1/2 cents per pound; that he had been told by 
certain other people that the steers would average about 1,200 pounds 
weight; that he consigned them, three in number, to respondent and 
they were sold on May 14, 1974, and that he was paid on the basis of a 
total weight of 3,245 pounds and a price of $36.75/cwt. Complainant 
alleged, “I contend these steers were switched or not handled through 
the proper channels.” 


Copies of the complaint and of the investigation report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the rules of practice (9 CFR 202.40), 
were served on respondent on September 16, 1974. A copy of the investi- 
gation report was served on complainant on September 14, 1974. 
Respondent filed an answer on September 24, 1974. 


The proceeding was handled under the “shortened” procedure 
provided for in the rules of practice since neither party requested an oral 
hearing. Neither party filed anything in response to the various notices 
served in the course of the shortened procedure. The record consists en- 
tirely of the investigation report. 


A complainant always has the burden of establishing his allegations by 
a preponderance of the evidence. See Agri-Link v. J. D. Schultz, 35 A.D. 
557 (1976). This he has not done, and the record does not contain suffi- 
cient basis for ordering respondent to pay reparation to complainant in 
this proceeding. Accordingly, the complaint must be and is hereby dis- 
missed. 


Copies hereof shall be served on the parties. 


(No. 17,505) 


In re L&B MEAT CO., INC. a Corporation, d/b/a JOHNSON MEAT COMPANY, 
and WALTER BRADy, an Individual. P&S Docket No. 5337. Decided 
December 10, 1976. 
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Consent Order 


Respondents have consented to issuance of a cease and desist order against them for wilful 
violations of the Act and the regulations issued thereunder as found herein. 
Respondents are ordered to cease and desist from said violations. 


Thomas C. Heinz, for complainant. 
Respondents pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a Complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondents have violated the Act. 


Respondents have filed an Answer in which they admit the juris- 
dictional allegations of the Complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure under 
the rules of practice (9 CFR 202.1 et seq.), and consent to the issuance of 
a specified order containing findings of fact and conclusions based upon 
the allegations of the Complaint, the order to become effective on the 
first day after service upon respondents. Complainant has recommended 
that the order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) L&B Meat Co., Inc., d/b/a Johnson Meat Company, hereinafter 
referred to as respondent Johnson Meat, is a corporation with its 
principal place of business in Sonoma, California. 


(b) Respondent Johnson Meat at all times material herein was en- 
gaged in the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent Johnson Meat at all times material herein was a 
packer within the meaning and subject to the provisions of the Act. 
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(d) Respondent Walter Brady, hereinafter referred to as Re- 
spondent Brady, is an individual who resides in Sonoma, California. 


(e) Respondent Brady at all times material herein was president of 
Respondent Johnson Meat which operated under the direction, control 
and management of Respondent Brady. 


2. Respondent Johnson Meat Company, under the direction, control 
and management of Respondent Brady, on or about the dates and in the 
transactions listed below, sold dressed meat prepared from livestock 
which had been consigned by various consignors to respondent for 
slaughter and sale, and failed to remit, when due, to said consignors the 
full amount of the net proceeds derived from the sale of said dressed 
meat. As of October 9, 1975, there remained unpaid $45,373.12 of said 
net proceeds. 


Net Sales Amt. 
Date Head Proceeds Amt. Pd. Outstanding Consigned By 
3/5/75 16 $5,693.52 $2,442.38 $ 3,251.14 Brown Livestock 
Company 
2/25/75 20 8,592.69 8,392.69 200.00 Steve Marks Cattle 
Company 
3/5/75 25 9,789.17 2,825.59 6,963.58 . e 
2/13/75 ~— 87) a 
) 
2/20/75 _— 51) . 
) 
2/27/75 53) i 
) 
3/6/75 47) . 20,993.93 William H. “Bill” Ruark 
) 
3/13/75 54) * 
) 
3/20/75 58) . 
) 
4/3/75 44) 7 
3/9/75 12 4,878.80 4,878.80 Bob Alvernaz 


3/16/75 = 12) 


) 
3/23/75 = 12) o 


* 


9,085.67 Bob Alvernaz 


No individual accounting available; amount shown is that listed in accounts payable. 
** No individual accounting available; amount shown is difference between adjusted 
accounts payable amount and the amount due for shipment of 3/9/75. 


CONCLUSIONS 


By reason of the facts stated in Findings of Fact 2, respondents have 
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violated section 202(a) of the Act (7 U.S.C. 192(a)). 


ORDER 


Respondent L&B Meat Company, Inc., d/b/a Johnson Meat Company, 
its officers, directors, agents, and employees, and its successors and 
assigns, directly or through any corporate or other device, in connection 
with its operations as a packer, and respondent Walter Brady as an in- 
dividual, or as an officer, agent, or employee of L&B Meat Company, 
Inc., d/b/a Johnson Meat Company, and its successors and assigns, 
directly or through any corporate or other device, shall cease and desist 
from failing to remit, when due, to consignors the full amount of the net 
proceeds derived from the sale of dressed meat prepared from consigned 
livestock. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon 
respondents. 


(No. 17,506) 


In re RAY SESSUMS. P&S Docket No. 5304. Decided December 10, 1976. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for wilfully violating 
the Act and the regulations in connection with his operations as a market agency 
thereunder. Respondent is suspended as a registrant under the Act until he is in full 
compliance with the bonding requirements thereof. 


Terrance J. Wear, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
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This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 C.F.R. § 201.1 et 
seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives 6.al hearing and further procedure under the rules of 
practice (9 C.F.R. § 202.1 et seq.), and consents to the issuance of a 
decision containing a specified order and findings of fact and con- 
clusions based upon the allegations set forth in the complaint, said order 
to be effective on the sixth day after service upon the respondent. 
Complainant has recommended that the order consented to by the re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) Ray Sessums, hereinafter referred to as the respondent, is an 
individual whose principal place of business is located at 2446 Buffalo 
Gap Road, Abilene, Texas, and whose mailing address is 2446 Buffalo 
Gap Road, Abilene, Texas 79605. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in commerce 
on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a market 
agency buying livestock on a commission basis in commerce. 


2. Based on the volume of business reported in respondent’s annual 
“Dealer Business Report” covering calendar year 1974, dated May 30, 
1975, and filed with the Packers and Stockyards Administration, United 
States Department of Agriculture, on June 6, 1975; respondent was 
required, under the Act and regulations, to increase from $5,000 to 
$30,000 the amount of bond or equivalent coverage maintained by 
respondent to secure the performance of his market agency obligations. 
Respondent was notified via letter dated June 12, 1975, and via 
certified letter on or about July 14, 1975, that, should he continue his 
market agency operations without adequate bond coverage or its 
equivalent, as required under the Act and regulations, he would be in 
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violation of the Act and subject to disciplinary action. Notwithstanding 
such notice, respondent has engaged in the business of a market agency 
buying livestock on commission in commerce without furnishing the 
additional bond or equivalent coverage, as required by the Act and 
regulations. Respondent’s bond coverage was terminated on September 
18, 1976. 


CONCLUSIONS 


By reason of the facts set forth in the Finding of Fact No. 2, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
§ 213(a)), and sections 201.29(a) and 201.30(f) of the regulations (9 
C.F.R.§§ 201.29(a) and 201.30(f)). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below and the complainant has recommended that the order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended, and the regulations without 
filing and maintaining a reasonable bond or its equivalent. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements specified in the Act and the 
regulations. When respondent has complied with such requirements, a 
supplemental order will be issued in this proceeding terminating this 
suspension. 


Such order shall have the same and affect as if entered after full hear- 
ing and shall be effective on the sixth day after service upon the re- 
spondent. 


Copies hereof shall be served upon the parties. 
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(No. 17,507) 


In re HORMAN MEAT COMPANY, d/b/a MACON BEEF PACKERS, INC. P&S 
Docket No. 5362. Decided December 21, 1976. 


Consent Order 


Respondent has consented to issuance of a cease and desist order against it for wilful, flag- 
rant and repeated violations of the Act and regulations in connection with its 
operations as a packer thereunder as found herein. Respondent is ordered to cease and 
desist from said violations. 


Allan R. Kahan, for complainant. 
Steven Fleschner, Kansas City, MO, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
instituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seq.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations of the complaint, the order to become effective on the 
first day after service upon respondent. Complainant has recommended 
that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Horman Meat Company doing business as Macon Beef Packers, 
Inc., hereinafter referred to as the respondent, is a corporation whose 
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address is Box 262, Main and Dameron, Macon, Missouri 63552. 


(b) Respondent, at all times material herein, was engaged in the 
business of buying livestock in commerce for purposes of slaughter. 


(c) Respondent, at all times material herein, was a packer within 
the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer under the 
Act, on or about the dates in the transactions set forth below, failed to 
make funds available to pay checks or drafts issued in purported pay- 
ment for livestock purchased in commerce. 


Date of No. of Purchase 


Purchase Head Price Purchase At Or From 
1976 
July 6 36 $16,299.59 Omer Mahnken 
Corder, Missouri 
July 6 48 19,412.02 
(9,000.00) Harry J. Clark 
money order Powersville, Missouri 
July 16 2 432.30 Jerry Gladbach 
Rothville, Missouri 
July 18 40 15,118.20 Manken Cattle Co. 
Salisbury, Missouri 
July 19 19 5,495.20 Jim Marshall 
Blackwater, Missouri 
July 19 25 7,305.90 Ron Newbrough 
Moberly, Missouri 
July 19 84 27,531.36 Central Mo. L/S Auct., Inc. 
Mexico, Missouri 
July 20 51 16,550.28 Harry J. Clark 
Powersville, Missouri 
July 20 125 40,790.75 Columbia L/S Auct., Inc. 
Columbia, Missouri 
July 22 125 37,328.91 Carrollton L/S Auct., Inc 
Carrollton, Missouri 
July 22 72 31,354.05 
(9,000.00) Ray Blades 
money order Paris, Missouri 
July 22 2 713.76 Bob Littleton 
Dalton, Missouri 
July 23 21 7,321.23 Joy Shull 
Hale, Missouri 
July 23 40 17,155.38 Paul H. Howe 
Elmer, Missouri 
July 25 40 17,030.91 Omer Mahnken 
Corder, Missouri 
July 25 40 11,918.71 Kenneth Bingham 
Bogard, Missouri 
July 26 135 45,568.49 Brunswick Sale Co., Inc. 
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July 26 
July 26 


July 26 


July 26 
July 26 
July 26 
July 26 
July 27 
July 27 
July 28 
July 28 
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July 29 
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July 29 
August 2 
August 2 
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Purchase 
Price 


38,610.74 
4,318.34 
3,046.96 
3,046.96 

226.08 
237.35 
158.39 

10,936.88 

44,217.94 
1,226.46 

222.31 
596.44 

55,488.29 

8,824.73 
356.12 
611.04 
904.64 

28,551.78 

58,434.34 

49,069.73 

35,895.59 


43,941.03 


Purchase At Or From 


Brunswick, Missouri 
Central Mo. L/S Auct., Inc. 
Mexico, Missouri 
Palmyra L/S Auct. Mkt., Inc. 
Palmyra, Missouri 
Harry J. Clark 
Powersville, Missouri 
& Donald Norris 
Powersville, Missouri 
W. Ronald Dye 
Callao, Missouri 
Dale Wooldridge 
Bynumville, Missouri 
Jim Cross 
Callao, Missouri 
L.W. Nienhueser 
Corder, Missouri 
Columbia L/S Auct., Inc. 
Columbia, Missouri 
Donald Norris 
Powersville, Missouri 
Vernon Carnahan 
Atlanta, Missouri 
Joe Lenzini 
Bevier, Missouri 
Carrollton L/S Auct., Inc. 
Carrollton, Missouri 
Don Beckley 
Clavence, Missouri 
Don Beckley 
Clavence, Missouri 
Don Beckley 
Clavence, Missouri 
Alfred Beckley 
Leonard, Missouri 
Central Mo. L/S Auct., Inc. 
Mexico, Missouri 
Brunswick Sale Co., Inc. 
Brunswick, Missouri 
Carrollton L/S Auct., Inc. 
Carrollton, Missouri 
Central Mo. L/S Auct., Inc. 
Mexico, Missouri 
Brunswick Sale Co., Inc. 
Brunswick, Missouri 


3. (a) Respondent, in connection with its operations as a packer under 
the Act, on or about the dates and in the transactions set forth in Para- 
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graph 2 above, as well as in the transactions set forth below, purchased 
livestock in commerce and failed to pay, when due, the full amount of 
the purchase price for such livestock. 


Date of No. of Purchase 


Purchase Head Price Purchase At Or From 
1976 
July 28 10 $ 2,872.06 Harry J. Clark 
Powersville, Missouri 
& Donald Norris 
Powersville, Missouri 
August 1 84 29,739.91 Manken Cattle Co. 
Salisbury, Missouri 
August 3 138 44,462.48 Columbia L/S Auct., Inc. 
Columbia, Missouri 
August 3 10. 2,871.04 Harry J. Clark 
Powersville, Missouri 
August 3 9 2,412.92 Harry J. Clark 
Powersville, Missouri 
& Donald Norris 
Powersville, Missouri 
August 3 1 407.93 M.F.A. Exchange 
LaPlata, Missouri 
August 3 1 344.65 Orscheln Farm & Home Supply 
Macon, Missouri 
August 4 80 48,536.31 Joy Shull 
Hale, Missouri 
J.P. Hampton 
Brunswick, Missouri 
August 4 7 1,289.82 Leroy Griffin 
Macon, Missouri 
August 4 3 904.00 LaPlata State Bank 
LaPlata, Missouri 
August 5 5 1,291.92 Marino Bros. 
Macon, Missouri 
August 8 39 14,778.65 Manken Cattle Co. 
Salisbury, Missouri 
August 9 23 6,260.25 Palmyra L/S Auct. Mkt., Inc. 
Palmyra, Missouri 
August 9 13 3,289.80 Frank Lollie 
Macon, Missouri 
August 9 4 1,248.55 John H. Dickerson 
Salisbury, Missouri 
August 10 6 1,621.25 Harry J. Clark 
Powersville, Missouri 
& Donald Norris 
Powersville, Missouri 
August 10 1 294.53 Harry J. Clark 
Powersville, Missouri 
August 11 66 21,730.80 Ted Lock 


Carrollton, Missouri 


ao g 
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Date of No. of Purchase 
Purchase Head Price Purchase At Or From 
1976 
August 11 28 9,886.12 Davis Farms 
Blackwater, Missouri 
August 11 23 8,957.41 John Dana 
Raysville, Missouri 
August 11 6 2,122.65 Banning Bros. 
Armstrong, Missouri 
August 11 4 873.04 Wayne Reigelsberger 
Menden, Missouri 
August 11 1 246.28 John E. Claypool 
Anabel, Missouri 
August 12 10 2,577.07 Frank Lollie 


Macon, Missouri 


(b) As of August 20, 1976, there remained unpaid by the respond- 
ent a total of $897,268.62 for the livestock set forth above in Findings of 
Fact 2 and 3. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 and 3 herein, 
respondent has wilfully violated section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of livestock pur- 
chased. 


(2) Issuing checks or drafts in payment for livestock purchased 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks or drafts when 
presented for payment. 
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(3) Failing to honor checks or drafts issued, or authorized to be issued, 
in payment for livestock purchase, when presented for payment. 


This order becomes effective on the first day after service upon the 
respondent. Copies hereof shall be served upon the parties. 


(No. 17,508) 


In re SwiFT & COMPANY. P&S Docket No. 5385. Decided December 29, 
1976. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violations of 
the Act and the regulations issued thereunder as found herein. Respondent is ordered 
to cease and desist from said violations. 


James A. Brennan, for complainant. 
Respondent prose. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act. The proceeding was instituted by a Com- 
plaint and Notice of Hearing filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, 
charging that the respondent has violated section 202(a) of the Act (7 
U.S.C. 192(a)) and subsections (b) and (d) of section 201.99 of the regula- 
tions (9 CFR 201.99(b) & (d)). Respondent has filed an Answer in which 
it admits the jurisdictional allegations of the Complaint and Notice of 
Hearing, neither admits nor denies the remaining allegations, waives 
oral hearing and further procedure under the Rules of Practice (9 CFR 
202.1 et seq.), waives the inclusion in the final order of the Secretary of 
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Agriculture of any findings of fact other than the facts admitted in para- 
graph I of the Complaint and Notice of Hearing, and consents to the en- 
try of the order set forth below. 


Complainant has recommended that the order consented to by the re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) Swift & Company, hereinafter referred to as the respondent, is 
a corporation organized and existing under the laws of the State of Dela- 
ware with its main headquarters located in Chicago, Illinois and op- 
erates a sheep slaughtering plant located at Chino, California. Its prin- 
cipal business office is located at 115 West Jackson Boulevard, Chicago, 
Illinois, and its address for such sheep slaughtering plant is P. O. Box 
885, Chino, California. 


(b) Respondent is, and at all times material herein was, engaged in 
the business of (1) buying livestock in commerce for purposes of slaugh- 
tering and (2) manufacturing or preparing meat or meat food products 
for sale or shipment in commerce. 


(c) Respondent is now, and at all times material herein, was a 
“packer” within the meaning and subject to the provisions of the Act. 


CONCLUSIONS 


Section 202.5(d) of the Rules of Practice governing proceedings under 
the Act provides: 


202.5 Stipulations and Consent Orders. . . (b) Consent order. 


At any time after the issuance of the moving paper and prior to the hearing in any 
proceeding the Secretary, in his discretion, may allow the respondent to consent to 
an order. In so consenting, the respondent must submit, for filing in the record, a 
stipulation or statement in which he admits at least those facts necessary to the 
Secretary’s jurisdiction and agrees that any order may be entered against him. 


Upon a record composed of the complaint and the stipulation or agreement consent- 
ing to the order, the judge may enter the order consented to by the respondent, 
which shall have the same force and effect as an order made after oral hearing. 


The facts admitted by the respondent as reflected in the findings of 
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fact are sufficient to subject it to the jurisdiction of the Secretary of 
Agriculture. Inasmuch as the respondent has consented to the issuance 
of the order set forth below and complainant has recommended that 
such order be entered, the order will be issued. 


ORDER 


Respondent, Swift & Company, its officers, directors, agents, employ- 
ees, successors and assigns, directly or through any corporate or other 
device, in connection with its operations as a packer, shall cease and 
desist from: 


(1) Accounting to the sellers of livestock, purchased on a guaranteed 
yield basis, on other than actual (hot) carcass weights; 


(2) Determining actual (hot) carcass weights for payment purposes by 
weighing livestock carcass while “shrouded”; 


(3) Failing to use hooks, rollers, gambrels, bolts or other carcass trans- 
porting equipment that is uniform in weight when weighing livestock 
carcasses of the same species for payment purposes; 


(4) Deducting a greater “tare” than the actual weight of hooks, rollers, 
gambrels, bolts or other carcass transporting equipment included within 
such “tare” computation when done for payment purposes; and 


(5) Deducting weight from livestock carcasses resulting in sellers 
being paid on other than true and correct weights. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 


we 
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(No. 17,509) 


In re MID-STATES LIVESTOCK, INC., a Corpcration, DALE E. VANWYK, 
and GORDON REISINGER, Individuals. P&S Docket No. 4906. De- 
cided November 1, 1976. 


Checks or drafts — insufficient funds — failure to accept, or to make funds 
available to pay, drafts for payment of livestock purchases — Wilful, flagrant 
and repeated violations — failure to pay promptly and in full — Sanction 


Where respondents Dale E. VanWyk and Gordon Reisinger, as owners, directors and con- 
trollers of the respondent Corporation Mid-States Livestock, Inc., issued insufficient 
funds checks in purported payment for livestock purchased in commerce in 31 trans- 
actions, said respondents wilfully, flagrantly and repeatedly violated the Act. Further, 
said individual respondents, in the transfer of funds misused the corporate entity and 
depleted its funds. 


Van’s Livestock, Inc., the successor corporation to Mid-States Livestock, Inc., and in- 
dividual respondents Dale E. VanWyk and Gordon Reisinger are ordered to cease and 
desist from the violations found committed by them. 


In addition, respondent Dale E. VanWyk and the successor corporation, Van’s Live- 
stock, Inc., are suspended as registrants under the Act for 30 days. 


Rodney J. Streff, for complainant. 
John R. Nieman, Des Moines, IA, for respondent VanWyk. 
Thomas L. Flynn, Des Moines, IA, for respondent Reisinger. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the “Act”, instituted by a complaint filed on 
February 13, 1974, by the Administrator of the Packers and Stockyards 
Administration, United States Department of Agriculture. On March 
28, 1974, the complaint was amended to include additional allegations. 


The complaint as amended alleges that the corporate respondent, 
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under the direction, management and control of the individual respond- 
ents, was engaged in the business of buying and selling livestock in com- 
merce for its own account and buying and selling livestock in commerce 
on a commission basis and was registered as a market agency and dealer 
under the Act; that Dale E. VanWyk, an individual respondent, was 
registered with the Secretary of Agriculture as a dealer and a market 
agency under the Act and was engaged in the business of buying and 
selling livestock in commerce for his own account and buying livestock 
on a commission basis in commerce. The complaint charges, in part, that 
the corporate respondent, under the direction, control and management 
of the individual respondents, purchased livestock in commerce and 
failed to pay the full purchase price of such livestock; failed to pay, when 
due, the full purchase price of such livestock; issued checks for livestock 
purchased in commerce which checks were returned unpaid by the bank 
upon which they were drawn; and failed to accept or make funds avail- 
able to pay drafts issued or authorized to be issued in purported payment 
for livestock purchased in commerce. Complainant alleges such acts to 
be willful, to constitute unfair and deceptive practices in violation of sec- 
tion 312(a) of the Act (7 U.S.C. 213(a)), and to violate section 201.43(b) 
of the regulations issued under the Act (9 CFR 201.43(b)). The complaint 
further charges that the corporate respondent’s current liabilities exceed 
its current assets. As a result thereof, the corporate respondent’s finan- 
cial condition does not meet the requirements of the Act (7 U.S.C. 204). 


On August 14, 1974, the corporate respondent, Mid-States Livestock, 
Inc., filed an answer in which it admitted the jurisdictional allegations 
of the complaint, neither admitted nor denied the remaining allegations, 
waived oral hearing and further procedure under the rules of practice, 
and consented to the issuance of a specified order containing findings of 
facts and conclusions based upon the allegations in the complaint as 
amended. Complainant recommended that the order consented to by 
respondent Mid-States Livestock, Inc., be issued. Accordingly, on 
September 9, 1974, an order was issued against the corporate respond- 
ent, Mid-States Livestock, Inc., requiring the corporate respondent to 
cease and desist from issuing checks in payment for livestock purchased 
in commerce without having sufficient funds on deposit in the bank ac- 
count upon which they are drawn to pay such checks; failing to pay, 
when due, the full purchase price of livestock purchased in commerce; 
and failing to accept or make funds available to pay drafts issued in pay- 
ment for livestock purchased in commerce. The corporate respondent 
was suspended as a registrant under the Act for a period of 30 days and 
thereafter until it demonstrates that it is solvent. 


Respondent Gordon Reisinger filed answers to the complaint and its 
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amendment on March 4, 1974 and April 8, 1974 in which he admitted 
that he and respondent Dale E. VanWyk directed, controlled and 
managed the corporate respondent and that the corporate respondent 
was engaged in the business of buying and selling livestock in commerce 
for its own account and buying and selling livestock in commerce on a 
commission basis. He further admitted that the corporate respondent 
was registered with the Secretary of Agriculture as a dealer and a mar- 
ket agency, and that, until October 3, 1973, he was the president of the 
corporate respondent. Said respondent denied all of those facts alleged 
to constitute violations of the Act and the regulations. 


Respondent Dale VanWyk filed answers to the complaint and its 
amendment on March 11, 1974 and May 1, 1974 admitting that Mid- 
States Livestock, Inc., engaged in the business of buying and selling live- 
stock in commerce for its own account, engaged in the business of buy- 
ing and selling livestock in commerce on a commission basis and that 
Mid-States was a dealer and a market agency under the Act. He further 
admitted that he was secretary-treasurer of the corporate respondent, 
that he engaged in the business of buying and selling livestock in com- 
merce for his own account, engaged in the business of buying livestock 
on a commission basis in commerce, and that he was registered as a mar- 
ket agency and a dealer under the Act. Respondent VanWyk denied that 
the respondents had wilfully violated the provisions of the Act or that he 
was ever active in the direction, control and management of the cor- 
porate respondent. He admitted that the livestock alleged in the com- 
plaint were purchased by Mid-States Livestock, Inc., but contends that: 
the monies which the respondent thought were available to pay the 
checks or drafts were siphoned off by respondent Gordon Reisinger and 
others and sent to a commodity broker; that the First National Bank of 
Eldora, Eldora, Iowa, held drafts longer than allowed by banking law 
and is therefore liable; and that the cattle were purchased by Gordon 
Reisinger without his knowledge. He also alleged that, without respon- 
sibility, he personally caused to be redeemed a vast majority of the 
checks issued by Mid-States Livestock, Inc., and paid many previously 
unpaid sellers. 


Respondent Dale VanWyk’s answer was materially amended on Oc- 
tober 22, 1974, to allege, among other things, that the complaint failed 
to allege a violation of the Act, that the transactions complained of are 
not within the purview of the Act, and that there is no jurisdictional 
basis for a cease and desist order or suspension of the respondent Dale 
VanWyk. 


An oral hearing was held from October 22, 1974, through October 25, 
1974, and from November 19, 1974, through November 21, 1974. 
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Respondent Dale VanWyk was represented by John H. Neiman of 
Neiman, Neiman, Stone & Spellman, Des Moines, Iowa. Respondent 
Gordon Reisinger was represented by Thomas L. Flynn, of Stewart, 
Wimer, & Bump, P.C., Des Moines, Iowa. Rodney J. Streff, Office of the 
General Counsel, United States Department of Agriculture, appeared as 
counsel for complainant.’ 


FINDINGS OF FACT 


1. Mid-States Livestock, Inc., hereinafter referred to as the corporate 
respondent or Mid-States, is a corporation with its principal place of 
business located at Eldora, Iowa. 

2. The corporate respondent, at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account and buying and selling livestock in commerce 
on a commission basis; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for its own account and as a market 
agency to buy and sell livestock in commerce on a commission basis. 


3. Respondent, Dale VanWyk is an individual with his principal place 
of business located at Monroe, Iowa, and who at all times material here- 
in: 


(a) Was Secretary-Treasurer of the corporate respondent; 


(b) Was one of two directors on the Board of Directors of the cor- 
porate respondent; 


(c) Owned 50% of the stock of Mid-States; 
(d) Bought and sold livestock for the corporate respondents; 


(e) Was actively involved and fully participated in the direction, 
management, and control of the corporate respondent in connection 
with its market agency and dealer operations; 


1. The transcript of the hearing comprises 1,244 pages. The pages of the transcript of the 
hearing will be referred to as “Tr.” followed by the page number. By stipulation of the par- 
ties the transcript of the deposition of Gordon Reisinger became a part of the record in this 
proceeding. This transcript is in two parts: the first part being that part of the deposition 
taken on January 24, 1975 (referred to herein as “D1” followed by the page number), and 
the second part of the deposition taken on August 18, 1975 (referred to herein as “D2” fol- 
lowed by the page number). Where cited complainant’s exhibits will be referred to as “CX” 
followed by the exhibit number, and respondents’ exhibits will be referred to as “RX” fol- 
lowed by the exhibit number. 
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(f) Was engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce on a 
commission basis; 


(g) Is registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, but since approximately November 
1, 1973, has done business as Van’s Livestock, Inc., a corporation, which 
is registered with the Packers and Stockyards Administration; 


(h) Since November 1973 owns, directs, manages and controls 
Van’s Livestock, Inc.; and 


(i) In concert with respondent Gordon Reisinger, formulated and 
executed Mid-States’ commodity trading policy. 


4. Respondent, Gordon Reisinger is an individual who at all times 
material herein: 


(a) Was President of the corporate respondent; 


(b) Was one of two directors on the Board of Directors of the cor- 
porate respondent; 


(c) Owned 50% of the stock of the corporate respondent; 
(d) Actively bought and sold cattle for the corporate respondent; 


(e) Was actively involved in and fully participated in the direction, 
management and control of the corporate respondent in connection with 
its market agency and dealer operations; and 


(f) In concert with respondent Dale VanWyk, formulated and 
executed Mid-States’ commodity trading policy. 


5. The corporate respondent had corporate offices at Eldora, Rad- 
cliffe, and Monroe, Iowa. Most of the corporate respondent’s records 
were maintained or processed in Eldora, Iowa. Gordon Reisinger oper- 
ated primarily out of the Eldora office. Respondent VanWyk operated 
primarily out of the Monroe office. 


Merlin Klotz was the office manager at the Eldora office and was 
responsible for accounting and records systems revisions in the Eldora 
office. Mr. Klotz did not have authority to sign checks. Diane Tjaden was 
employed as a bookkeeper, receptionist, and secretary at the Eldora of- 
fice and had authority to sign checks. Jerry Schmidt was a bookkeeper- 
accountant and had authority to sign checks. 


Respondent VanWyk spent much of his time in travel purchasing live- 
stock for the corporate respondent and, when not traveling, worked pri- 
marily out of the Monroe office. He visited the Mid-States offices in El- 
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dora about two times a month and maintained telephone contact with 
Gordon Reisinger on a daily basis concerning Mid-States policy de- 
cisions. His wife, Edna VanWyk, worked for the corporation out of her 
home in Monroe, Iowa, doing bookkeeping work for the corporate 
respondent. She was authorized to write checks on the Mid-States ac- 
count. 


John Duncan managed the Mid-States hog buying station in Monroe, 
Iowa, and was hired by Dale VanWyk. He was authorized by Dale 
VanWyk to write Mid-States checks for hog purchases at the hog buying 
station. Cecil Rooks was manager of the Mid-States hog buying station 
in Eldora, Iowa. Tom Stolee operated the Mid-States hog buying station 
in Radcliffe, lowa, and was responsible for the preparation of invoices at 
the Radcliffe hog buying station. Both Cecil Rooks and Tom Stolee had 
been hired and authorized by Gordon Reisinger to write checks on the 
Mid-States checking account for hog purchases. 


Bill Reese is an independent Certified Public Accountant who at all 
times material herein was employed by the corporate respondent as an 
accountant. He was initially responsible for setting up Mid-States’ book- 
keeping system and, after Merlin Klotz was hired, was responsible for 
supervising and overseeing the Mid-States accounting and record keep- 
ing activities. He had for some time done accounting for respondent 
VanWyk and was hired by Mid-States upon the recommendation of 
respondent VanWyk with the concurrence of both respondents VanWyk 
and Reisinger. 


6. Respondent, Mid-States Livestock, Inc., under the direction, 
management and control of the individual respondents, paid for live- 
stock purchases either by a Mid-States Livestock account check drawn 
on Bankers Trust Co. in Des Moines, Iowa, and through drafts which 
were payable on sight at the First National Bank of Eldora, Iowa. Most 
deposits of Mid-States monies and receivables were made at the First 
National Bank of Eldora; although some deposits were made to the Mid- 
States checking account in Bankers Trust in Des Moines, Iowa. Funds 
were transferred from the First National Bank of Eldora to Bankers 
Trust by phone to insure that there were enough funds available to pay 
checks which Mid-States wrote on its Bankers Trust checking account. 


7. On October 3, 1973, Mid-States ceased buying and selling livestock. 
The livestock operations of Mid-States had been profitable through Oc- 
tober 3, 1973, but during the months of August and September of 1973 
over $900,000 of Mid-States monies were sent to Heinold Commodities 
of Chicago, Illinois, to cover margin requests for six commodity ac- 
counts. These accounts, with some of the amount deposited in each dur- 
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ing August and September of 1973 are set forth in the table below. 


Amount of 
Real Party Mid-States 
Acct. No. Name in Interest Funds Advanced 
24017 R&J Enterprises (Gordon Reisinger $305,000 
Roger Jensen) 
24018 Monroe Confinement (Dale VanWyk 20,000 
Feedlot Gordon Reisinger) 
24067 Mid-States Livestock, Inc. (Dale VanWyk 178,000 
Gordon Reisinger) 
24057 Gary Reisinger (Gary Reisinger, an 60,000 
authorized _ livestock 
buyer for Mid-States) 
24063 D&G Livestock (Dale VanWyk 110,000 
Gordon Reisinger) 
24096 Mid-States Livestock (Dale VanWyk 110,000 


Gordon Reisinger) 


Dale VanWyk and Gordon Reisinger jointly formulated the com- 
modities trading policy which led to sizeable losses in the commodities 
accounts. Prior to August 1973, Mid-States had profited from its com- 
modity trading. Testimony in the record indicates that in mid August of 
1973 Dale VanWyk persuaded Gordon Reisinger to change the Mid- 
States commodities position and the commodities positions in other ac- 
counts from “short” to “long”. This decision soon required Mid-States to 
raise substantial amounts of cash to meet margin requests from Heinold 
Commodities.? On September 24, 1973, after failing to meet margin re- 
quests for over a five-day period, the six accounts for which Mid-States 
monies had been advanced were all closed resulting in substantial li- 
ability for the corporate respondent. The decision to send Mid-States 
operating monies to cover margin requests from Heinold Commodities 
for the six commodity accounts was arrived at by mutual agreement 
between Gordon Reisinger and Dale VanWyk. The outflow of over 
$900,000 in August and September 1973 to cover commodity losses 
caused a shortage in the operating funds necessary to continue Mid- 
States’ previously successful livestock buying and selling activities. 


8. The shortage of operating capital caused by the transfer of Mid- 
States monies to Heinold Commodities caused a depletion of funds avail- 
able to pay drafts that were arriving for payment on a daily basis at the 
First National Bank of Eldora, Iowa. With the promise that funds would 
be forthcoming shortly, wire transfers were made by the bank in Eldora, 
Iowa, to Bankers Trust in Des Moines, Iowa, for the benefit of the Mid- 
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States account, which was used to pay checks Mid-States had written for 
livestock purchases. When respondents VanWyk and Reisinger were un- 
able to obtain needed funds and when Bankers Trust in Des Moines be- 
came fully aware of the gravity of the situation Bankers Trust deemed 
itself insecure on two loans which were outstanding to Mid-States. 
Bankers Trust then applied $182,000 of Mid-States funds on deposit in 
its checking account, leaving no funds available to pay checks which 
reached Bankers Trust after October 3, 1973. 


9. Dale VanWyk and Gordon Reisinger were aware that Mid-States 
was having financial difficulties because of losses on commodity ac- 
counts in early September, and subsequent attempts were made to ob- 
tain additional financing to the time that Mid-States ceased operating. 
The corporate respondent continued operating as usual during this 
period of time. After a series of meetings on September 14, 21, 22, 23, 
28, 30, October 1 and 2, 1973, at which the financial structure of the 
corporation was reviewed and various plans were considered to seek 
financial aid from Heinold Commodities or Bankers Trust, Mid-States 
ceased operating on October 3, 1973, after respondent VanWyk, on the 
advice of his financial and legal advisers, decided to “let the chips fall 
where they may”. 


10. The corporate respondent, under the direction, control and 
management of the individual respondents, in connection with its opera- 
tions as 9 dealer and a market agency in commerce under the Act, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and failed to pay, when due, the full purchase price 
of such livestock. 


Attempted 
Date of No. of Head Purchased Method of 
Purchase and Species Amount From Payment . 
(a) 9/1/73 48 cattle $ 19,871.13 Platte Valley Livestock Check 
Auction 
Gering, Nebr. 
(b) 9/7/73¢ 75 cattle 26,717.14 B&J Cattle Co., Draft 
Bozeman, Mont. 
(b) 9/14/73 271 cattle 146,786.40 e * 
(b) 9/19/73 250 cattle 91,736.40 . . ” 
(c) 9/8/73 18 cattle 5,855.74 Northeast Iowa Sales Check 
Commission 
Waukon, Iowa 
(d) 9/10/735 13 hogs 1,422.45 Howard Brummel Check 
Monroe, Iowa 
(d) 9/13/73° 12 hogs 1,200.60 , . - 
(d) 9/25/73° 37 hogs 3,570.00 ¥ z os 


(d) 9/28/73° 11 hogs 988.20 » . és 





(e) | 


(f) | 


(f) | 
(f) | 
(f) | 
(f) 
(g) 
(h) 
(i) ‘ 
() § 
(k) 
() § 
(m) 
(m) 
(n) 
(0) | 


(p) 


(q) 

(r) | 
(s) | 
(t) 


Qa oo 
PBs ms 


Date of 
Purchase 


(e) 9/13/73° 
(f) 9/15/73 
(f) 9/17/73 
(f) 9/19/73* 
(f) 9/21/73 
(f) 9/29/73 
(g) 9/18/73 
(h) 9/21/73" 
(i) 9/22/73° 
§) 9/24/73° 
(k) 9/24/735 
@ 9/24/738 
(m) 9/24/73° 
(m) 9/26/73° 
(n) 9/25/73° 


(0) 9/25/73° 


(p) 9/10/72° 


(q) 9/26/73° 
(r) 9/26/735 
(s) 9/28/73° 
(t) 10/1/738 


(u) 10/2/73° 


No. of Head 
and Species 


1 cattle 
93 cattle 
98 cattle 
121 cattle 
117 cattle 
81 cattle 
45 cattle 
156 cattle 
237 cattle 
26 hogs 
53 hogs 
23 hogs 

4 cattle 
39 cattle 
20 hogs 

2 hogs 


68 cattle 


80 hogs 
11 hogs 
10 hogs 
1 hog 


51 cattle 
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Amount 
520.40 


31,401.28 
40,342.54 
44,920.46 
39,753.17 
23,430.02 
16,074.73 
51,248.80 
85,258.10 
2,860.78 
4,937.36 
2,005.86 
1,389.11 
16,161.66 
1,514.10 


277.92 


18,745.14 


6,999.20 
1,075.80 
1,566.30 

205.50 


22,336.65 


3. Unpaid as of December 7, 1973. 

4. Partial payment as of December 7, 1973 
5. Payment by respondent VanWyk via his attorney in the latter part of October 1973; Tr. 
601-628, 814-817; CX 21-27, 29-35; RX 1, 10, 19-27. 


6. The corporate respondent alleges an offset. 


Purchased 


From 


Kevin Hackney 
Gifford, Iowa 
Emmett Livestock 
Commission Co. 
Emmett, Idaho 


” 


” 


2 = = = 


” 


Roy Henkel 
Parma, Iowa 
Jim Thompson 
Harveyville, Kan. 
Roy Marcoux 
Centralia, Kan. 
Marion Monster 
Pella, lowa 
Ronald Van Genderen 
Monroe, lowa 
Dean Blome 
Hubbard, Iowa 
Greg Reisinger® 
Eldora, Iowa 
Greg Reisinger*® 
Eldora, Iowa 
Dale Olson 
Radcliff, Iowa 
Douglas Enyart 
Perry City, lowa 
Searcy County Auction 
Co. 
Marshall, Ark. 
Vernon Terpstra 
Monroe, Iowa 
Brent Fisher 
Akley, Iowa 
Malmin Olson 
Radcliff, lowa 
E.H. Miller & Son 
Otley, Iowa 
Arvin Boot 
Pella, lowa 
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Attempted 
Method of 
Payment 


Check 


Draft 


oS 2. es 


Draft 


Draft 


Draft 


Check 


Check 


Check 


Check 


Check 


Check 


Check 


Check 


Check 


Check 


Check 


Check 
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As of December 7, 1973, there remained unpaid by the corporate 
respondent a total of $530,830.00 for the livestock set forth above. 


11. The corporate respondent, under the direction, control and 
management of the individual respondents, in connection with its opera- 
tions as a dealer and a market agency in commerce under the Act, on or 
about the dates in the transactions set forth in 10a, c, d, e, and j through 
t above, purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank upon 
which they were drawn because the funds in respondents’ account had 
been applied to notes of the bank which respondents had outstanding, 
leaving insufficient funds on deposit in the account to pay the checks. 
These checks were returned unpaid marked either account closed or 
“NSF” (insufficient funds). 


12. The corporate respondent, under the direction, control and 
management of the individual respondents, in connection with its opera- 
tions as a dealer and a market agency in commerce under the Act, on or 
about the dates and in the transactions set forth in 10b and f through i 
above, failed to accept or make funds available to pay drafts issued or 
authorized to be issued in purported payment for livestock purchased in 
commerce. 


13. Shortly after Mid-States ceased operating as a livestock buying 
and selling entity on October 3, 1973, Dale VanWyk, in his individual 
capacity and under his individual registration with the Packers and 
Stockyards Administration, resumed livestock buying and selling opera- 
tions under the trade name Dale VanWyk, livestock dealer. 


14. On or about November 1, 1973 Van’s Livestock, Inc., a corpora- 
tion, was formed by Dale VanWyk and his wife to engage in the live- 
stock operations. Van’s Livestock is headquartered in Monroe, Iowa. It is 
engaged in buying and selling livestock. It is similar in operation to Mid- 
States. It employs hog buyers, three of whom are former hog buyers for 
Mid-States, and three of its hog buying facilities are those formerly used 
by Mid-States. It has many of the same Mid-States customers, some of 
whom had been customers of Dale VanWyk prior to his association with 
Mid-States. Dale VanWyk and Van’s Livestock, Inc. received substantial 
loans from Bankers Trust Company, the same bank from which Mid- 
States borrowed money. In addition to other collateral, respondent 
VanWyk’s 70 shares of Mid-States stock were pledged as collateral for 
these loans. 


CONCLUSIONS 
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All contentions of the parties raised in this proceeding, whether or not 
specifically stated herein, have been considéred in the light of the record 
evidence in arriving at the preceding findings and the conclusions which 
follow. 


As discussed below in greater detail we conclude upon the basis of the 
record: 


1. The transactions alleged in the complaint are within the purview of 
the Act and the failure to pay when due for livestock purchased by Mid- 
States was a willful violation of Section 312(a) of the Act (7 U.S.C. 
213(a)). 


2. Respondents Gordon Reisinger and Dale VanWyk were responsible 
for and were actively engaged in the direction, management, and control 
of the corporate respondent; and 


3. There is a jurisdictional basis for issuing a cease and desist order 
against respondents Reisinger and VanWyk, and for a 30 days suspen- 
sion of the registration of Dale VanWyk and of Van’s Livestock, Inc. 


| a 


It has long been held in proceedings under the Act that persons subject 
to the Act who fail to make payment fully and promptly for livestock, 
engage in or use “unfair” and “deceptive” practices under section 312(a) 
of the Act (7 U.S.C. 213(a)), and violate section 201.43(b) of the regula- 
tions (9 CFR 201.43(b)). In re Lewis and DeJong, 33 A.D. 1294, 34 A.D. 
888 (1974); In re Victor Koenig, 24 A.D. 1213, 1220-1221 (1965). 


The complaint in this action alleges willful violation of section 312(a) 
of the Act (7 U.S.C. 213(a)). and section 201.43(b) of the Regulations (9 
CFR 201.43(b)). Title 7 U.S.C. 213(a) provides: 


“(a) It shall be unlawful for any stockyard owner, market agency, or dealer to en- 
gage in or use any unfair, unjustly discriminatory, or deceptive practice or device in 
connection with determining whether persons should be authorized to operate at the 
stockyards, or with receiving, marketing, buying, or selling on a commission basis 
or otherwise, feeding, watering, holding, delivery, shipment, weighing, or handling, 
in commerce, of livestock.” 


Section 201.43(b) of the Regulations provides: 


“(b) Purchasers to pay promptly for livestock. Each packer, market agency, or 
dealer purchasing livestock shall, before the close of the next business day following 
the purchase of livestock and the determination of the amount of the purchase price, 
transmit or deliver to the seller or his duly authorized agent the full amount of the 
purchase price, unless otherwise expressly agreed between the parties before the 
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purchase of the livestock. Any such agreement shall be disclosed in the records of 
any market agency or dealer selling the livestock, and in the purchaser’s records and 
on the accounts or other documents issued by the purchaser relating to the trans- 
action: ~ * 


As disclosed by Findings of Fact 10, 11 and 12, respondents in 31 
transactions involving the purchase of livestock, failed to pay promptly 
in all 31, and failed to pay in full in 15. 


The purpose of the Act, among other things, “is to assure fair trade 
practices in the livestock marketing and meat-packing industry in order 
to safeguard farmers and ranchers against receiving less than the true 
market value of their livestock.” Bruhn’s Freezer Meats v. United States, 
438 F.2d 1332, 1337 (C.A. 8 1971). Failure to pay for livestock results in 
financial loss to livestock producers. Failure to pay for livestock, when 
due, results in the forced extension of credit by the livestock producer to 
the livestock purchaser. The actions of respondents forced farmers and 
ranchers to receive less than the true market value of their livestock and 
in this case to finance the commodities activities in which respondents 
engaged. As pointed out above, the Act was designed to safeguard 
against such abuses. The transactions contained in the complaint clearly 
fall within the purview of the Act. 


A prohibited action is willful if done intentionally or with careless dis- 
regard of statutory requirements. Goodman v. Benson, 286 F.2d 896, 
900 (C.A. 7, 1961); In re J.A. Speight, 33 A.D. 280, 297-98, 302-03 
(1974); In re James J. Miller, 33 A.D. 53, 71, appeal denied 498 F.2d 
1088 (CA 5, 1974); In re Rayville Livestock, Inc., 30 A.D. 886, 896, 
(1971); In re Lufkin Livestock Exchange, Inc. 27 A.D. 596, 609 (1968). 
The broad definition of willfulness adopted in those previous cases has 
been approved by the Supreme Court in Butz v. Glover Livestock Com- 
mission Company, Inc., 411 U.S. 182. As stated in connection with the 
Act at pages 186-187 and in footnote 5: 


The Secretary may suspend “for a reasonably specified period” any registrant who 
has violated any provision of the Act. (7 U.S.C. § 204). Nothing whatever in that 
provision confines its application to the cases of “intentional and flagrant conduct” 
or denies its application in cases of negligent or careless violations. 


. RE 


N.5 “Willfully” could refer to either intentional conduct or conduct that was merely 
careless or negligent. 


Examination of the evidence in this proceeding establishes that 
respondents purchased livestock or allowed livestock to be purchased at 
a time when they knew or should have known that Mid-States’ ability to 
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pay for the livestock was substantially impaired. From the middle of 
August through September 24, 1973, Mid-States monies were used to 
meet margin requests for several commodities accounts. Even after Mid- 
States was “blown out” of the commodities market on September 24, 
1973 and after it was certain that there were insufficient funds available 
to pay for livestock, Mid-States continued to purchase livestock from 
producers who eventually did not receive payment. No concern was exer- 
cised to protect the interests of innocent livestock producers. The entire 
course of conduct was willful and deliberate, and the failure to pay for 
livestock was the logical result of such course of conduct. 


Respondent VanWyk in his brief, argues further that the transactions 
alleged in the complaint do not constitute a practice or device but rather 
are isolated instances which cannot be considered a violation of the Act. 
However we find no merit in this contention in view of the 31 trans- 
actions cited in Finding of Fact 10. 


In In re Haas-Davis Packing Company, 29 A.D. 1249, 1251-1252 
(1970), a proceeding involving 7 U.S.C. 192’ and 9 CFR 201.43(b), it was 
observed: 


Respondent claims that there was no violation of section 202(a) of the Act (7 U.S.C. 
192) because the acts involved were so isolated in view of respondent’s prolonged 
and honorable history and that, therefore, respondent did not engage in or use a 
‘practice’ or ‘device’ in violation of section 202(a). Respondent reads the words 
‘practice’ as meaning that respondent must engage in a prohibited activity long 
enough or often enough to constitute a practice on the part of respondent. 


* * * 


But we do not believe that respondent’s interpretation of the word ‘practice’ in 
section 202(a) is correct. As we held in Rielly v. Steele-Siman & Co., 11 A.D. 584, 
589 (1952) in reference to section 312 of the Act carrying the word ‘practice’ also, 
the term refers to business conduct or methods in an industry, in this case, ‘trade 
practices’ in the meat packing business, just as the Labor Management Relations 
Act lists activities prohibited as “unfair labor practices” (29 U.S.C. § 158) and 
authorizes charges that a person has “..... engaged in or is engaging in any such 
unfair labor practice. ... . (29U.S.C.§ 160(b)).” 


Respondent cites McClure v. E.A. Blackshere Company, 23 F. Supp. 678 (D.C. Md. 
1964) and Guenther v. Morehead, 272 F. Supp. 721 (D. Iowa 1967) in support of its 
view. These were reparation cases under section 309 of the Act involving private 
parties. The United States was not a party to either proceeding, and each case in- 
volved a single act of violation. We do not consider these cases as controlling here. 
In Swift & Co. v. United States, 317 F.2d 53 (7th Cir. 1963) the Court held a single 
sale of picnic hams by Swift to constitute a violation of section 202 of the Act. 


As the hearing examiner points out in her report, the law in general is not without 


7 The words “unfair, unjustly discriminatory or deceptive practice or device” are also con- 
tained in Section 202 of the Act (7 U.S.C. 192). 
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precedent for a finding that a single, isolated transaction constitutes a 
‘practice’..... ro 


See also: In re Cleve Farm Packing Co., 31 A.D. 747. 


I 


Respondent VanWyk urges via its proposed findings 3(e), (i), 4(f), 21 a 
through e, and in his proposed conclusions, that he was not actively in- 
volved in the corporation’s operation to the same extent as respondent 
Reisinger, and therefore he did not violate the Act. The respondent at 
page 17 of his brief further observes that: “Dale VanWyk may have been 
guilty of poor judgment in picking a business partner when he picked 
Gordon Reisinger but that is not a violation of any law. It’s a mistake 
lots of people have made.” Neither of these contentions are persuasive in 
the light of the record evidence. 


With respect to the latter observation about the selection of a business 
partner, respondent VanWyk had adequate opportunity to gain some in- 
sight about Gordon Reisinger and his banker, Roger Jensen, at a five 
hour meeting at an Omaha Bank, which was held before he became af- 
filiated with Mid-States (Tr. 1230-1236, DI 34-40). 


Soon after his affiliation with Mid-States, respondent VanWyk and 
respondent Reisinger held an organizational meeting in Marshalltown 
with other staff members, at which the two directors of the corporation 
determined the duties and responsibilities to be performed by each other 
(Tr. 1222). 


The record evidence establishes that both Dale VanWyk and Gordon 
Reisinger were responsible for and were actively involved in the 
direction, management and control of Mid-States, including its cattle 
purchasing and commodities trading activities. Dale VanWyk and 
Gordon Reisinger each owned 50 percent of the stock of Mid-States. Dale 
VanWyk was secretary-treasurer and Gordon Reisinger was president. 
Both were Directors of the corporation. Each had the power to hire 
employees with the concurrence of the other. All of the key employees 
were hired either by Gordon Reisinger or Dale VanWyk. Gordon 
Reisinger and Dale VanWyk delegated authority to individual Mid- 
States’ employees to write checks. Both bought and sold livestock for the 
corporation and the two respondents conferred daily concerning the live- 
stock purchases and sales activities of Mid-States. 


It was intended at the time of the organization of Mid-States Live- 
stock, Inc., that Gordon Reisinger would run the Eldora, Iowa operation 
and that Dale VanWyk would take care of the Monroe, Iowa area. This 
procedure was followed throughout the period in question and the policy 
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decisions were made daily on the basis of telephone calls between Dale 
VanWyk and Gordon Reisinger. 


With respect to the Mid-States Commodity accounts (Finding of Fact 
7) the record evidence shows that Dale VanWyk was aware that Mid- 
States’ monies were being used to finance various accounts and that he 
was actively involved in the formulation of the commodities trading 
policy which required substantial amounts of Mid-States’ operating 
funds. Mid-States’ monies were frequently used to trade other than Mid- 
States’ commodity accounts, and such use was fully reflected in the 
books and records of Mid-States as loans to the various entities (T. 269, 
1193-94). Margin requests for two of the accounts were sent directly to 
Dale VanWyk’s home in Monroe, Iowa (CX 16A, 16C). 


Respondent, VanWyk’s brief suggests that more weight should be 
given the testimony of respondent VanWyk, than upon “the deposition 
of respondent Gordon Reisinger, the convicted felon.” Complainart’s 
reply brief (pages 13-17) citing numerous comparisons of the testimony 
of the two men argues: “If anyone’s testimony in this proceeding is 
suspect, it should be the testimony of Dale VanWyk.” 


While the testimony of Gordon Reisinger was presented via depo- 
sition, with no opportunity to observe the witness during such 
examination, it can be said that his testimony is corroborated in large 
measure by other witnesses who appeared during the October and 
November 1974 sessions of the hearing. 


We would note further that the naivete which respondent VanWyk 
sought to convey through his testimony (e.g. Tr. 908-909, 935, 1036- 
1053) and his testimony concerning his early disenchantment with 
Gordon Reisinger (Tr. 962, 970-975, 1090-1092, 1118-1119, 1143-1144) 
are inconsistent with his successful business ventures before and after 
his association with Mid-States, (Tr. 890-891, 947, 1097) and the testi- 
mony of another witness concerning Dale VanWyk’s satisfactory 
association with Mid-States (Tr. 995-998). 


Upon the basis of the record evidence we conclude that Dale VanWyk 
and Gordon Reisinger at all times material herein were responsible for 
and actively involved in the direction, management and control of Mid- 
States Livestock, Inc., including its cattle purchasing and commodity 
trading activities. 


il 


The Secretary may impose appropriate sanctions upon individuals who 
own all of the stock of a corporate respondent, are its major officers, and 
who direct, manage and control a corporate respondent. Sebastopol Meat 
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Co. v. Secretary of Agriculture, 440 F.2d 983 (C.A. 9, 1971); Bruhn’s 
Freezer Meats v. United States, supra. The Court in Bruhn’s noted 438 
F.2d at 1343, that: 


Clearly, an order limited in its application only to the corporate petitioners probably 
would prove futile as the corproation could be dissolved and the individual 
petitioners could then, under the cloak of new corporations, engage in the 
proscribed activities and thereby frustrate the purposes of the Act. The law is well 
settled that the “corporate entity” may be disregarded when the failure to do so 
would enable the corporate device to be used to circumvent a statute. 


See also: In re George Townsend, P&S Docket Number 4858, 35 A.D. 
___ (September 30, 1976). 


Here the corporate respondent, Mid-States Livestock, is no longer 
actively engaged in the livestock business. Only if an order is issued 
against those responsible for the violations of the Act and who continue 
or will possibly continue in the livestock business, will such order 
accomplish the remedial purposes of the Act and insure future 
compliance. In this instance the individual respondents misused the 
corporate entity, depleted its funds, and were directly responsible for 
the violations of the Act which occurred (Tr. 1012). Accordingly 
appropriate sanctions should be imposed upon the individual re- 
spondents and upon such respondents in any corporate capacity. 


Dale VanWyk individually was, and Van’s Livestock, Inc., is a succes- 
sor of Mid-States Livestock and, as such, there exists a jurisdictional 
basis for issuing a cease and desist order against both Dale VanWyk and 
Van’s Livestock, and suspending the registrations. 


Mid-States discontinued doing business on October 3, 1973. Shortly 
thereafter Dale VanWyk resumed operations in his individual capacity, 
buying and selling livestock in commerce. Before Mid-States dis- 
continued buying and selling livestock, Dale VanWyk was advised by 
several sources that the debts and obligations incurred by Mid-States 
left little hope that it could again be a profitable operation. Con- 
sequently, Dale VanWyk decided to abandon that corporate entity and 
begin a new livestock operation without the financial burden and lia- 
bilities that had attached to Mid-States. Respondent, VanWyk operated 
for a short period of time in an individual capacity, but soon organized a 
new corporation, Van’s Livestock, Inc., with headquarters in Monroe, 
Iowa. Dale VanWyk directs, manages and controls Van’s Livestock, Inc., 
and along with his wife owns all the stock in the corporation. Van’s Live- 
stock is a successor corporation to Mid-States. Van’s Livestock is en- 
gaged in the same business as Mid-States, buying and selling livestock. 
Dale VanWyk, one of the owners, directors, and managers, of Mid-States 
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Livestock, is the owner, director, and manager of Van’s Livestock. The 
new corporation continued to employ three Mid-States hog purchasing 
employees in substantially the same capacities (Tr. 449, 459, 862-863). 
These individuals operate out of the same facilities used by Mid-States. 
Dale VanWyk continues to buy and sell cattle, and his corporation serves 
many of the same customers that Mid-States served. 


Congress enacted the Packers and Stockyards Act with the intention 
that manipulation of corporation organizations should not result in an 
evasion of the Act. Bruhn’s Freezer Meats of Chicago, Inc. v. United 
States Department of Agriculture, supra., at 1343. 


In Sebastopol Meat Co. v. Secretary of Agriculture, supra., the Court 
upheld a cease and desist order issued by the Secretary against an in- 
dividual, Singleton, who owned, with his wife, and directed and con- 
trolled the operations of a corporation which failed to pay for livestock 
when due. The Secretary had found that Singleton was the “alter ego” of 
the corporation. Singleton challenged the applicability of the alter ego 
doctrine. The Court of Appeals, 440 F.2d at 985-86, in upholding the 
Secretary noted: 


(Singleton) was the substance; Sebastopol was the shadow. The phrase alter ego is 
an apt description of the Sebastopol-Singleton relationship. But there is no magic in 
the phrase; it is the substance that matters. We decline to hold that the Secretary 
can order only the shadow to cease and desist. To do so would be to reject fact in 
favor of fiction. 


& @&-.s 


There are many cases that stand for the general principle that the mere form of the 
business organization is insufficient to shield the practices sought to be prohibited 
from the reach of a federal regulatory agency. 


a 


It is true that none of these cases, except Bruhn’s Freezer Meats, supra., deals with 
the Act that is here applicable. It is also true that it would be possible to distinguish 
each of them on its facts from the facts of this case. Nevertheless, we think the prin- 
ciple that they announce is applicable here. 


It is obvious to us that a cease and desist order directed to both Sebastopol and 
Singleton is far more likely to assure future compliance with the Act then one 
directed to Sebastopol alone. 


It is equally obvious here that any order issued, to assure future com- 
pliance with the Act, must include both Dale VanWyk and the successor 
corporation, Van’s Livestock, Inc., through which Dale VanWyk con- 
tinues to operate. 


As expressed by the Judicial Officer recently in Jn re Livestock 
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Marketers, Inc., et al., 35 A.D. ___, October 12, 1976: 


“It is the Department’s policy in all of the regulatory programs administered by the 
Department to impose severe sanctions for serious violations to serve as an effective 
deterrent not only to the individual respondents but also to other potential 
violators.” 


Here the failure to pay for livestock in the amount in excess of 
$500,000 is a serious violation of the Act. Accordingly, we adopt com- 
plainant’s recommendation for the imposition of a cease and desist order 
against the individual respondents, and a 30 day suspension against 
Dale VanWyk and Van’s Livestock, Inc. 


Regarding the 30 day suspension, two matters raised deserve further 
comment. At page 1149-1151 of the transcript, counsel for respondent 
VanWyk appears to question complainant’s failure to seek some form of 
similar suspension with respect to respondent, Gordon Reisinger. It 
should be noted now that if there were any evidence in the record 
demonstrating that Gordon Reisinger was a registrant under the Act, 
this decision would impose a similar 30 day suspension upon respondent 
Reisinger. 


The second matter concerns respondent VanWyk’s alleged voluntary 
payment (brief page 22) to certain of the sellers of livestock (Finding of 
Fact 10, footnote 5) which respondent (brief page 30) urges in mitigation 
of the 30 day suspension. However we are persuaded by the arguments 
expressed at page 23 of complainant’s reply brief, i.e., that such pay- 
ments were self-serving and enabled respondent, VanWyk to continue 
his livestock operations with these livestock sellers. (Tr. 446-447, 450- 
451, 458-459, 838-841). 


ORDER 


1. Van’s Livestock, Inc., and the individual respondent, Dale E. 
VanWyk, individually or as an officer, director, agent or employee of 
Mid-States Livestock, Van’s Livestock, Inc., or any other corporate de- 
vice or successor corporation, shall cease and desist from: 


a. Issuing checks in payment for livestock purchased in commerce 
without having sufficient funds available or maintaining sufficient 
funds on deposit in the bank account upon which they are drawn to pay 
such checks; 


b. Failing to pay, when due, the full purchase price of livestock 
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purchased in commerce; and 


c. Failing to accept or make funds available to pay drafts issued in 
payment for livestock purchased in commerce. 


Dale VanWyk, to the extent that he is a registrant under the Act, and 
Van’s Livestock, Inc., a corporate device and the corporate successor to 
Mid-States Livestock, Inc., are suspended as registrants under the Act 
for a period of 30 days. 


2. The individual respondent, Gordon Reisinger, individually or as an 
officer, director, agent or employee of Mid-States Livestock, shall cease 
and desist from: 


a. Issuing checks in payment for livestock purchased in commerce 
without having sufficient funds available or maintaining sufficient 
funds on deposit in the bank account upon which they are drawn to pay 
such checks; 


b. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


c. Failing to accept or make funds available to pay drafts issued in 
payment for livestock purchased in commerce. 


3. This order shall become effective on the sixth day after this 
decision and order become final.* 


4, Pursuant to the Rules of Practice governing proceedings under the 
Packers and Stockyards Act, this decision and order become final with- 
out further procedure 35 days after service unless appealed to the Secre- 
tary by a party to the proceeding within 30 days after service, as pro- 
vided in Sections 202.16 and 202.18 of the Rules of Practice (9 CFR 
202.16, 202.18). 


5. Copies hereof shall be served upon the parties. 


(No. 17,510) 


In re RICKEY BOBO. P&S Docket No. 5317. Decided November 17, 1976. 


* The Decision and Order became final December 20, 1976.—Ed. 
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Answer — failure to file — Admission of facts — Bonding requirements — fail- 
ure to comply with — Sanction 


Where respondent violated the Act and the regulations in connection with his operations as 
a dealer thereunder as found herein, respondent is suspended as a registrant under the 
Act until he complies fully with the bonding requirements thereof. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The Complaint alleges that respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Copies of the Complaint and the Rules of Practice governing pro- 
ceedings under the Act were served upon respondent by the Hearing 
Clerk by certified mail. 


Respondent was informed in the letter of service that an Answer 
should be filed within 20 days, and that failure to answer denying the al- 
legations in the Complaint and requesting an oral hearing would consti- 
tute admission of such allegations and waiver of such hearing. Respond- 
ent has failed to file an Answer. 


Accordingly, the material facts alleged in the Complaint, which are ad- 
mitted by respondent’s failure to file an Answer, are adopted and set 
forth herein as the proposed findings of fact. 


This Decision and Order, therefore, are issued pursuant to section 
202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) as 
amended). 
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FINDINGS OF FACT 


1. (a) Rickey Bobo, hereinafter referred to as the respondent, is an in- 
dividual whose address is Route 2, Cumming, Georgia 30130. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations under the Act was terminated on 
April 30, 1976. Respondent was notified by certified mail on or about 
April 6, 1976, that if he continued his livestock operations without bond 
coverage or its equivalent, as required under the Act and Regulations, he 
would be in violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the Regulations promulgated thereunder. Notwithstanding 
such notice, respondent has engaged in the business of a dealer, buying 
and selling livestock in commerce for his own account, without filing 
and maintaining a reasonable bond or its equivalent, as required under 
the Act and the Regulations. 


CONCLUSIONS 


By reason of the facts stated in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.30 of the Regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act and the Regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the Regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the Regula- 
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tions. When he has complied with such requirements, a supplemental or- 
der will be issued in this proceeding terminating the suspension. 


This order shall be effective from the sixth day after the Decision and 
Order become final.* Copies hereof should be served upon the parties. 


Pursuant to the amended Rules of Practice governing procedures un- 
der the Packers and Stockyards Act, this Decision and Order become 
final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after service, 
as provided in sections 202.16 and 202.18 of the Rules of Practice as 
amended. 


(No. 17,511) 


In re JOSEPH BREGMAN. P&S Docket No. 5262. Decided December 17, 
1976. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for wilfully 
violating the Act and regulations in connection with his operations as a packer there- 
under as found herein. Respondent is ordered to cease and desist from said violations. 


James A. Brennan, for complainant. 
Samuel S. Forman, Miami Beach, FL, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed on February 
11, 1976 by the Administrator, Packers and Stockyards Administration, 


* The Decision and Order became final December 29, 1976.—Ed. 
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United States Department of Agriculture, charging that the respondent 
violated sections 202(a) and 401 of the Act (7 U.S.C §§ 192(a) and 221) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Respondent filed an answer on April 1, 1976, admitting the jurisdic- 
tional allegations of the complaint, denying each and every other allega- 
tion and raising several affirmative defenses. On December 17, 1976, 
the respondent filed an amended answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure under 
the rules of practice (9 CFR 202.1 et seq.), and consents to the issuance 
of a specified order containing findings of fact and conclusions based 
upon the allegations of the complaint, the order to become effective on 
the first day after service upon respondent. Complainant has recom- 
mended that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Joseph Bregman, d/b/a Economy Packing House, hereinafter re- 
ferred to as the respondent, is an individual with his principal place of 
business located at Hialeah, Florida, and whose business mailing address 
is P.O. Box 572, Hialeah, Florida 33011. 


(b) Respondent is, and at all times material herein was, engaged in 
the business of buying livestock in commerce for the purposes of slaugh- 
ter. 


(c) Respondent at all times material herein was a packer within the 
meaning and subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a packer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce and failed to honor drafts drawn in payment for such 
livestock after they were presented by the bank upon which they were 
drawn, but instead delayed honoring such drafts for a period of time up 
to seven business days after presentment by said bank. 


Date Draft 
Presented Date 
Purchase for Draft 
Date No. Head Stockyard From Purchase Payment Paid 
1975 Purchased Which Purchased Amount 1975 1975 
3/11 26 Interstate Livestock $ 5,530.57 3/17 3/26 


Auction Market, Inc. 
Seffner, Florida 
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Date Draft 
Purchase Presented Date 
Date No. Head Stockyard From Purchase for Draft 
1975 Purchased Which Purchased Amount Payment Paid 
6/3 17 ° . $ 5,487.36 6/6 6/11 
2/3 48 Cattlemen’s Livestock $ 7,855.76 2/12 2/20 
Auction Market of 
Tampa, Inc. 
Tampa, Florida 
3/17 57 . . $12,367.53 3/21 3/26 
5/5 42 e t $ 5,978.40 5/9 5/14 


3. Respondent, on or about the dates and in the transactions set forth 
below and in paragraph II above, in connection with his operations as a 
packer, purchased livestock in commerce and failed to pay, when due, 
for such livestock. 


Purchase No. of Total Amount 

Date 1975 Head Purchase Price of Purchases Purchased at 

2/3 14 $ 3,128.25 Okeechobee Livestock 

2/4 46 $10,766.65 $13,894.90 Market, Inc. 
Okeechobee, Florida 

3/3 10 $ 1,409.29 

3/4 110 $23,700.91 $25,110.20 , 2 

3/31 34 $ 5,705.25 

4/1 52 $11,809.61 $17,514.86 “: Y 

5/5 27 $ 4,658.73 

5/6 79 $13,574.99 $18,233.72 e . 

5/19 17 $ 3,277.35 

5/20 120 $25,577.19 $28,804.54 3 z 


4. Respondent, during the period March 6, 1975 through June 2, 
1975, failed to keep records and memoranda which fully and correctly 
disclosed all transactions involved in his business as a packer subject to 
the Act. Respondent during such period failed to record the true date of 
checks written on his account and issued to Okeechobee Livestock Mar- 
ket, Inc. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 herein, re- 
spondent has violated section 202(a) of the Act (7 U.S.C. 192(a)) and sec- 
tion 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 4 herein, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 
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Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a packer, shall not: 


(1) Fail to pay, when due, the purchase price for livestock purchased 
in commerce; and 


(2) Fail to honor drafts issued, or authorized to be issued, in payment 
for livestock purchased in commerce when presented for payment. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business as a 
packer subject to the Act, including an accurate record showing the true 
date of checks written and issued. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. 


(No. 17,512) 


L. T. McCoy and BILL R. MARTIN. P&S Docket No. 5280. Decided Octo- 
ber 19, 1976. 


Answer — failure to file — admission of facts — Checks or drafts — insufficient 
funds — Failure to pay promptly and in full — Sanction 


Where respondents purchased and accepted livestock in commerce as found herein and is- 
sued insufficient funds checks in purported payment therefor, respondents have vio- 
lated Section 312(a) of the Act and the regulations issued thereunder. Respondents are 
suspended as registrants under the Act for 7 days. 


Allan A. Toubman, for complainant. 
Respondenta pro se. 


Decision by William J. Weber, Administrative Law Judge. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), institut- 
ed by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Copies of the Complaint and the Rules of Practice governing proceed- 
ings under the Act were served upon the respondents by the Hearing 
Clerk by certified mail. Respondents were informed in the letter of serv- 
ice that an answer should be filed in accordance with the Rules of Prac- 
tice and that failure to answer denying the allegations in the complaint 
and requesting an oral hearing would constitute admission of such alle- 
gations and waiver of such hearing. 


Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondents’ failure to file an answer, are adopt- 
ed and set forth herein as the findings of fact. This decision and order, 
therefore, is issued pursuant to section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) L. T. McCoy and Bill R. Martin, hereinafter referred to as the 
respondents, are partners, d/b/a Southern Livestock Exchange, with 
their principal place of business located at Centreville, Mississippi, and 
whose mailing address is P.O. Box 9728, Centreville, Mississippi. 


(b) L. T. McCoy’s mailing address is P.O. Box 1517, Centreville, 
Mississippi. 

(c) Bill R. Martin’s mailing address is Route 1, P.O. Box 78, Centre- 
ville, Mississippi. 

(d) Respondents are and at times material herein were: 


(1) engaged in the business of buying and selling livestock in 
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commerce for their own account; and 


(2) registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondents in connection with their operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and in purported payment therefor issued drafts 
which were returned unpaid by the bank upon which they were drawn 
because respondents did not have sufficient funds on deposit in the ac- 
count upon which such drafts were drawn. 


Purchases of Livestock 
Date of Date of No. of Amount of 
Purchase Draft Head Purchased At Draft 
June 17, 1975 June 24, 1975 54 Livestock Producers $ 8,961.39 
Assn. 
Tylertown, Miss. 
July 14, 1975 July 16, 1975 21 Guilbeau-Kennedy 3,014.26 
Stockyards, Inc., 
Baton Rouge, La. 
July 21, 1975 July 21, 1975 23 Guilbeau-Kennedy 1,864.57 
Stockyards, Inc. 
Baton Rouge, La. 
July 16, 1975 July 16, 1975 23 Smith Brothers 4,271.04 
Stockyard, Inc. 
Poplarville, Miss. 
July 16, 1975 July 16, 1975 74 Fairchilds Livestock 6,599.60 
Sales, Inc. 
Hazlehurst, Miss. 
July 23, 1975 July 23, 1975 34 Fairchilds Livestock 3,065.47 
Sales, Inc. 
Hazlehurst, Miss. 
July 21, 1975 July 21, 1975 40 Southeast Miss. Farmers 4,046.20 


Assn. 
Hattiesburg, Miss. 


3. (a) Respondents, in connection with their operations as a dealer, on 
or about the dates and in the transactions set forth in finding of fact 2 
above and in the transaction set forth below, purchased livestock in com- 
merce and failed to pay when due the full purchase price of such live- 
stock: 


Date of Amountof Amount Unpaid 
Purchase Purchased At No.ofHead Purchase Paid Balance 
June9,1975 Southeast Miss. 2 $344.44 $244.44 $100.00 


Farmers Assn. 
Hattiesburg, Miss. 
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(b) As of July 23, 1975, there remained unpaid by the respondents 
a total of $31,922.53 for the livestock set forth in subparagraph (a) of 
Finding of Fact 3. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact = ierein, respondents 
have wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts found in Finding of Fact 3, respondents have 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondents, individually and as partners with each other or with 
other persons, directly or through any corporate device, shall cease and 
desist from: 


1. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce, and 


2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid. 


Respondents are suspended as registrants under the Act for a period of 
seven days. 


This order shall become effective on the sixth day after this Decision 
and Order becomes final.* Copies thereof shall be served upon the 
parties. 


Pursuant to the amended Rules of Practice governing proceedings un- 
der the Packers and Stockyards Act, this decision and order becomes 
final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary of Agriculture by a party hereto within 30 
days after service, as provided in sections 202.16 and 202.18 of the 
Rules of Practice as amended (9 CFR 202.16, 202.18). 


*The Decision and Order became final December 3, 1976.—Ed. 
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(No. 17,513) 


In re BILLY LEESE. P&S Docket No. 5078. Decided November 30, 1976. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for engaging 
in the improper practices found herein in violation of the Act and the regulations is- 
sued thereunder. Respondent, in his operations as a market agency under the Act is or- 
dered to cease and desist from the violations found herein. 


Thomas C. Heinz, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a Complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondent has violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an Amended Answer in which he admits the 
jurisdictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further procedure un- 
der the rules of practice (9 CFR 202.1 et seq.), and consents to the is- 
suance of a specified order containing findings of fact and conclusions 
based upon the allegations of the Complaint, the order to become effec- 
tive on the sixth day after service upon respondent. 


Respondent further alleges that prior to filing his Amended Answer, 
he “has dissolved and discontinued the ‘Leese Cattle Account’ and any 
use of it as alleged in Paragraph II of the Answer.” 


Complainant has recommended that the order consented to by the 
respondent be issued. 
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FINDINGS OF FACT 


I 


1. (a) Billy Leese, hereinafter referred to as the respondent, is an in- 
dividual, with a place of business at Box 6339, Lubbock, Texas 79413. 


(b) Respondent is, and at all time material herein was: 


(1) Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on commission and as a dealer to 
buy and sell livestock in commerce (d/b/a Leese Cattle Account). 


(2) President, manager, and principal owner of Farmers and 
Ranchers Commission Company stockyard, posted under and subject to 
the provisions of the Act, hereinafter referred to as the stockyard, which 
stockyard is, and at all times material herein was: 


(a) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard; and 


(b) Registered with the Secretary of Agriculture as a mar- 
ket agency to sell livestock in commerce. 


Il 


Respondent, on or about February, 1973, established an account to fi- 
nance livestock transactions by independently operated and separately 
registered dealers, which account functioned continuously from said 
date through on or about September, 1974, as Leese Cattle Account. 
Dealers having respondent’s approval, or the approval of his agents, 
draw drafts on said account maintained at Texas Commerce Bank, Lub- 
bock, Texas, for the purchase of livestock to be resold at the stockyard. 
Upon acceptance of such drafts by the bank, the bank loaned said ac- 
count the face amount of such drafts, with interest computed from the 
date of acceptance until the date of repayment. Respondent is guarantor 
of all loans made by the bank to said account. 


CONCLUSIONS 


By reason of the facts stated in paragraph II, respondent has violated 
section 307 and 312(a) of the Act (7 U.S.C. 208 and 213(a)) and section 
201.61(a) of the regulations (9 CFR 201.61(a)). 
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ORDER 


Respondent, his agents or employees, directly or through any cor- 
porate or other device in connection with livestock operations subject to 
the Act, shall cease and desist from: 


(1) Maintaining, or otherwise using, any account, scheme, or other de- 
vice to finance independently operated and separately registered 
dealers, in the purchase of livestock to be sold in commerce. 


(2) Being a guarantor on any loan made by a bank for the purpose of 
financing the purchase of livestock to be sold in commerce. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon 
respondent. 


Copies hereof shall be served upon the parties. 
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Acceptance—by failure to reject and by unloading—Contract terms—breach 
of—Damages—measure of—Failure to prove—Reparation awarded 


Where respondent accepted the apples in issue, respondent is liable to complainant for the 
contract price thereof, $5,440.00, less damages sustained by respondent as a result of 
complainant's breach. However, since respondent failed to prove such damages, 
respondent is liable to complainant for the contract price, less the amount of 
$4,258.55 already paid thereon by respondent, for a total due and owing complainant 
of $1,181.45 for which reparation is awarded. 


James V. Wright, Presiding Officer. 
Complainant prose. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,181.45 in connection with a 
transaction in interstate commerce involving 800 boxes of apples. 


A copy of the Report of Investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to com- 
plainant. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000.00, the shortened procedure set forth in the Rules of 
Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure, 
complainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Complainant also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Blue Goose Growers, Inc., is a corporation whose ad- 
dress is P.O. Box 649, Hagerstown, Maryland. 


2. Respondent, Produce Trading Corp., is a corporation whose address 
is P.O. Box M-888, Hoboken, New Jersey. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On November 27, 1974, in the course of interstate commerce, 
complainant sold to respondent 800 boxes of Red Delicious apples, 72’s, 
80’s, 88’s, and 100’s, Combination U.S. Extra Fancy and U.S. Fancy 
grades, at an agreed price of $6.80 per box, or a total of $5,440.00, de- 
livered Prudential Grace Lines Pier, Brooklyn, New York. 


4. On November 27, 1974, and pursuant to the contract set forth 
above, complainant shipped 800 boxes of Red Delicious apples from 
loading points in Martinsburg, West Virginia, and Charles Town, West 
Virginia, to Prudential Grace Lines Pier, Brooklyn, New York. The 
apples had been subjected to a Federal-State inspection during the 
morning of November 27, 1974, while a part of the apples were in the 
cold storage facilities of the Walnut Hill Orchard in Martinsburg, West 
Virginia, and while the remainder of the load was in cold storage at the 
Loring Hill Orchard in Charles Town, West Virginia. The results of that 
inspectior , in relevant part, are as follows: 


Quality and Condition: Loring Hill lot, firm to firm ripe, mostly firm, clean and 
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fairly well formed, generally 90 to full good red color. Walnut Hill lot, firm to ripe, 
mostly firm ripe, less than 5% ripe, shows 40 to full with approximately 66% of 
apples showing 75% or more good red color, clean and fairly well formed. Grade de- 
fects each lot within tolerance. Loring Hill lot, nodecay. Walnut Hill lot, less than 12 
of 1% decay. 


Grade: Combination U.S. Extra Fancy and U.S. Fancy. Meets U.S. condition 
standards for export. The apples covered by this certificate meet the requirements 
of the “Export Apple and Pear Act”. 


5. Subsequently, the inspection certificate issued on November 27, 
1974, was in effect amended, to show the apples in the Loring Hill lot 
contained less than 2% ripe. 


6. Upon arrival of the apples in Brooklyn, on or about November 29, 
1974, the fruit was accepted by respondent and loaded aboard the vessel 
Santa Rita, bound for La Guaira, Venezuela. The Santa Rita arrived at 
La Guaira on December 14, 1974, but was not able to discharge her cargo 
until five days later, on December 19, 1974, due to a lack of docking 
space. 


7. On December 20, 1974, a survey, or inspection, was made of the 
800 boxes of apples which were then in the warehouse of respondent’s 
consignee in Caracas. The results of the survey are as follows, in relevant 


part: 
We took at random 10% of cartons of the labels and sizes, and examined their con- 
tents: 


The condition of the apples was more or less similar in both labels. The apples were 
ripe, with from 7 to 11 pounds of pressure in the pulp sizes 72 and 80; 20% of 
smashed fruit in sizes 88 and 16% in size 100. In sizes 72 and 80 we found an aver- 
age of 11 apples putrefied, showing from signs of putrefication to totally putrefied. 


In size 82 we found an average of 7% rotten apples and in size 100 we found 4% of 
contents putrefied. 


8. Respondent has paid complainant $4,258.55 in connection with 
this transaction. 


9. The formal complaint was filed on May 20, 1975, which was within 
9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented herein concerns the contract terms under 
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which the apples were sold. According to complainant, the sale was 
made to respondent under terms delivered, Prudential Grace Lines Pier, 
Brooklyn, New York. Respondent in its answer agrees that this was one 
of the terms of the contract, but states that this contract was more com- 
prehensive in scope than the usual delivered sale, in that respondent had 
stipulated, in a memorandum dated January 16, 1974, and addressed to 
complainant, that all apples purchased by it from complainant for ex- 
port should be free of ripe fruit. Since both parties agree that the trans- 
action involving the apples here included the term “delivered sale”, a 
definition of the term is in order. In this connection, the Department’s 
regulations provide, in relevant part: 


46.43 Terms construed. 


The following terms and definitions, when used in any contract or communication 
involving any transaction coming within the scope of the Act, shall be construed as 
follows: 


* * & 


(p) “Delivered” or “delivered sale” means that the produce is to be delivered by the 
seller. . . at the market which the buyer is located, or at such other market as is 
agreed upon, free of any and all charges for transportation or protective service. The 
seller assumes all risks of loss and damage in transit not caused by the buyer. . . 


Since respondent takes the position that the contract of sale of 
November 27, 1974, also included the terms of its memorandum to com- 
plainant dated January 16, 1974, and referred to above, we quote the 
two relevant paragraphs which appear in this memorandum: 


Please take good note that we shall not be responsible for any apples shipped for our 
account where the export inspection certificates evidence ripe apples. 


Please make certain that the export inspection certificates for all apples shipped for 
our account read “evidencing no ripe fruit”; otherwise, we shall have to hold you 
fully responsible for any losses incurred, including ocean freight, marine insurance 
and customs duties at destination. 


Complainant does not deny receiving this memorandum, nor does it 
deny that it is bound by the terms set forth therein. While a// the terms 
in the memorandum are not too clear, at least one is quite obvious: that 
shipments of apples made by complainant to respondent or its consignee 
for export were to have been certified as having no ripe fruit. That the 
apples involved herein failed to meet that requirement is evidenced by 
the result of the Federal-States inspection set forth in Finding of Fact 
No. 4. 


Respondent takes the position that it did not accept the fruit involved 
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herein. Such position, however, is not supported by the record. Not only 
is there no evidence of a rejection of the fruit by respondent, but the 
undisputed evidence shows that the apples, after delivery by 
complainant to the Brooklyn pier, were loaded aboard the Santa Rita by 
respondent or at its direction, for shipment to respondent’s consignee in 
Venezuela. Accordingly, it is concluded that respondent accepted the 
apples at Brooklyn. 


Having accepted the apples, respondent owes complainant the agreed 
contract price of $5,440.00, less provable damages sustained by 
respondent as the result of any breach of warranty by complainant, and 
less any monies already paid by respondent in connection with this 
transaction. The burden of proof with respect to the warranty, the 
breach, and the resulting damages rests upon respondent. 


As we indicated earlier in these conclusions, the evidence is sufficient 
to establish that complainant breached the warranty which required 
that none of the fruit shipped by complainant to respondent or its con- 
signees for export should be ripe. There now remains the question of 
what provable damages, if any, resulted from this breach. 


The measure of damages for breach of warranty in regard to accepted 
goods is the difference at the time and place of acceptance between the 
value of the goods accepted and the value it would have had if they had 
been as warranted. I. Kallish & Sons v. Jarosz Produce, Inc., 26 A.D. 
1285 (1967); Uniform Commercial Code, section 2-714. Since we have 
concluded that the goods involved herein were accepted in Brooklyn on 
or about November 29, 1974, the values to which the rule of damages 
refers are therefore computed as of that time and place. 


With respect to the value a shipment would have had at Brooklyn on 
November 29, 1974, if it had met contract specifications, and there 
being no other evidence available, we will accept as indicative of such 
value the delivered contract price of $5,440.00. M. Botner & Son v. 
Central Produce Co., Inc., 23 A.D. 1549 (1964). However, there is no 
evidence of the value of the apples at the time of receipt and acceptance 
by respondent at Brooklyn. Accordingly we are unable to determine 
whether respondent sustained any damages at that time and place due to 
complainant’s breach, and if so, the extent of such damages. This, of 
course, is due to the fact that both values must be established in order to 
compute damages, since the damages are measured by the difference 
between the two. Ritter et al. v. Erlich, 152 F.2d 181 (2nd Cir. 1945). 
Accordingly, we conclude the respondent has failed to meet its burden of 
proof with respect to its alleged damages. 


The agreed contract price of the apples involved herein is $5,440.00. 
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Respondent has paid complainant $4,258.55, leaving a balance due and 
owing of $1,181.45. Respondent’s failure to pay such balance to 
complainant is in violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,181.45, with interest thereon at the rate 
of 8% per annum from January 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,515) 


INTER HARVEST, INC. v. GARDEN STATE FARMS, INC. PACA Docket No. 2- 
3953. Decided December 2, 1976. 


F.o.b. transaction—Good delivery—failure to make—Damages—measure of 
—Resale—prompt and proper—Gross proceeds of resale determined as value of 
goods accepted—Reparation awarded for balance due 


Where respondent accepted the cauliflower in issue, respondent is liable to complainant for 
the contract price thereof, $5,571.60, less damages suffered by respondent as a result 
of complainant’s breach of warrant in the amount of $2,744.00, and less the amount 
already paid by respondent to complainant of $2,685.60, for a total due and owing 
complainant by respondent of $322.00 for which reparation is awarded. 


George L. Aubrey, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U.S.C. §§ 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $5,107.60, less pay- 
ments on accounts, in connection with a transaction in interstate 


commerce involving a rail shipment of California cauliflower to 
Philadelphia. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer and counterclaim, ad- 
mitting liability in the amount of $2,685.60 and making payment in 
that amount. Complainant later filed an amended complaint raising the 
amount of reparation sought to $5,751.60 and in addition filed a reply to 
respondent’s counterclaim. 


The amount claimed in the formal complaint exceeds $3,000, but re- 
spondent did not request an oral hearing. Therefore the shortened pro- 
cedure provided for in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition the parties were given the op- 
portunity to submit further evidence in the form of sworn statements 
but did not do so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Inter Harvest, Inc., is a corporation whose address is 
P.O. Box 2115, Salinas, California. 


2. Respondent, Garden State Farms, Inc., is a corporation whose ad- 
dress is 3655 South Lawrence Street, Philadelphia, Pennsylvania. At the 
time of the transaction involved herein respondent was licensed under 


the Act. 


3. On or about February 13, 1975, in the course of interstate com- 
merce, complainant and respondent completed an oral contract for the 
sale of one carload of California cauliflower at an agreed f.o.b. price of 
$4.00 per 12 head carton, plus 35 cents cooling, 10 cents brokerage and 
$20.00 for a Ryan temperature recorder. The contract was negotiated 
through a broker, G.F. Robertson Co. of Salinas, California. On that date 
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complainant shipped 1,288 cartons of 12’s cauliflower in car No. PFE 
300880. 


4. This car arrived in Philadelphia on or about February 21, 1975, and 
received a Federal inspection on respondent’s application on that date. 
The inspection was limited to the upper three layers of the load, and 
showed an average of three percent damage by discoloration and an 
average of one percent decay, grading U.S. No. 1. 


5. After inspection on that date respondent accepted the car and 
began unloading, but noticed that all of the cauliflower in the car was 
not in the same condition as that at the doorway and in the top layers 
which had been previously inspected. 


6. On Sunday, February 23, 1975, respondent obtained a second 
Federal inspection which showed a range of 8 to 58 percent, average 19 
percent damage from “numerous brown discoloration” affecting the 
curds and an average of two percent decay. Temperatures of approxi- 
mately 40° were obtained on both inspections. 


7. On Monday, February 24, 1975, respondent notified the broker of 
the results on the second inspection. The broker contacted complainant, 
who offered a 50-cent allowance to reduce the contract price from $4.00 
to $3.50. 


8. Respondent has remitted $2,685.60 as an undisputed amount due. 


9. The formal complaint was filed on July 21, 1975, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Neither party introduced any evidence as to precisely what quality, 
grade, condition, etc. their contract contemplated. In an f.o.b. contract 
which does not expressly provide for produce of any particular grade, 
quality, or condition, there is a warranty of suitable shipping condition 
which is an extension of the implied warranty of merchantability as well 
as of any express warranty. Therefore the subject goods were required to 
be of fair average quality and condition. Kirby & Little Packing Co. v. 
United Fruit and Prod Co., 16 A.D. 1066 (1957). 


The condition difference between the two inspections is not likely to 
have been caused by on track deterioration in Philadelphia since the 
temperature prevailing was near optimum. Therefore we do not consider 
the delay of some two days between the first and second inspection to be 
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significant. We conclude that the complainant shipper did not make 
good delivery on a substantial part of the car due to the substantial 
condition defects as shown by the second inspection. 


The buyer accepted the goods and gave notice of the breach within a 
reasonable time as contemplated by § 2-607(3) of the Uniform Com- 
mercial Code. The Code in § 2-714 makes provision for damages for 
breach of warranty in cases of this type; viz.: 


The measure of damages for breach of warranty is the difference at the time and 
place of acceptance between the value of the goods accepted and the value they 
would have had if they had been as warranted, unless special circumstances show 
proximate damages of a different amount. 


The car arrived on February 21, a Friday, and was unloaded partially 
on that day. Unloading continued at least until Monday, February 24, 
1975. The USDA wholesale market report from Philadelphia for those 
days shows the market for California cauliflower of good merchantable 
quality and condition as $7.00-$7.50. 


We will accept the lesser amount of $7.00, or $9,016 for the 1,299 
cases, as the market value of the goods if they had been as warranted. As 
the value of the goods accepted we will accept the gross proceeds of 
respondent’s resale or $6,272. The difference between these two 
amounts or $2,744, represents respondent’s damages. Since respondent 
accepted the cauliflower, it became liable for the contract price of 
$5,751.60, less its damages of $2,744, or $3,007.60. Of this amount 
respondent has already paid $2,685.60 leaving a balance due of $322. 
Respondent’s failure to pay this amount to complainant is a violation of 
section 2 of the Act for which reparation should be awarded with 
interest. 


Respondent’s counterclaim was in reality a claim for damages and has 
been taken into consideration in our computation of respondent’s dam- 
ages above. The counterclaim should therefore be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to the 
complainant, as reparation, the sum of $322, with interest thereon at 8 
percent per annum from April 1, 1975, until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 17,516) 


RUSSELL W. HOWE v. KENNETH HEDER PRODUCE Co. PACA Docket No. 
2-3618. Decided December 6, 1976. 


Order vacating Stay Order 


Andrew Y. Stanton, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
LeRoy W. Gudgeon, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on October 14, 1976, awarding reparation to complainant against 
respondent. 


Pursuant to a request from respondent the time for filing a petition 
for reconsideration was extended to November 29, 1976, and on Novem- 
ber 12, 1976, an order was issued staying the order of October 14, 1976, 
pending the issuance of another order in this proceeding. 


Since granting respondent additional time to file a petition for recon- 
sideration, we have heard nothing further from respondent. The expect- 
ed petition for reconsideration has not been filed. 


The stay order of November 12, 1976, is hereby vacated. The repara- 
tion awarded in the order of October 14, 1976, shall be paid within 30 
days from the date of this order. 


This order shall be published and copies shall be served upon the par- 
ties. 
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(No. 17,517) 


D’ARRIGO BROTHERS CO. OF CALIFORNIA, INC. v. SUPERMARKETS 
GENERAL CORPORATION. PACA Docket No. 2-4107. Decided Decem- 
ber 13, 1976. 


Good delivery standards — inapplicability of — Rejection — wrongful — 
Damages — measure of — Reparation awarded 


Where the delay in transit was not caused by the shipper, respondent must bear the risk of 
loss and its rejection of the produce in issue is wrongful. Respondent is therefore liable 
to complainant for the difference between the contract price and the net proceeds of 
resale, for a total due and owing complainant of $6,671.50 for which reparation is 
awarded. 


George S. Whitten, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Alexander M. Sampson, Jr., Woodbridge, NJ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed with the Department of Agriculture, the complainant 
seeks to recover $6,232.55, which it alleges to be the difference between 
the agreed contract price and the amount realized on resale of 1,325 car- 
tons of lettuce sold in interstate commerce but wrongfully rejected at 
the destination point by respondent Supermarkets General Corporation. 
Copies of the formal complaint and the Department’s report of investi- 
gation were served upon respondent on January 12, 1976. A copy of the 
Department’s report of investigation was served upon complainant on 
January 12, 1976. Respondent filed an answer on February 20, 1976, 
denying the material allegations in the complaint. 


Since the amount claimed in the complaint exceeds $3,000.00, either 
party was entitled to request an oral hearing. Neither party has done so 
within the time allotted by the Rules of Practice, 7 CFR 47.15. There- 
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fore, the shortened procedure set forth in the Rules of Practice, 7 CFR 
47.20, is applicable. Pursuant to this procedure complainant filed an 
opening statement and respondent filed an answering statement. Com- 
plainant filed a statement in reply and a brief. 


FINDINGS OF FACT 


1. Complainant, D’Arrigo Brothers of California, is a corporation 
whose address is P.O. Box 850, Salinas, California. 


2. Respondent, Supermarkets General Corporation, is a corporation 
whose address is 301 Blair Road, Woodbridge, New Jersey. At the time 
of the transaction involved herein, respondent was licensed under the 
Act. 


3. On August 1, 1975, complainant sold to respondent through McDill 
Distributing Co. as broker, 1,325 cartons of lettuce at $4.50 per carton, 
plus $20.00 for a Ryan Thermometer, $225 for Tectrol and $.35 per car- 
ton for vacuum cooling, for a total of $6,671.25, f.o.b. 


4. The commodity was shipped by rail from California to respondent 
in Rahway, New Jersey, on August 1, 1975, and arrived on August 12, 
1975. 


5. Under date of August 1, 1975, the broker issued a standard Memor- 
andum of Sale which stated the commodity and specification as “Wrap 
Lettuce.” 


6. On August 12, 1975, at 10:45 a.m., the produce in question under- 
went a Federal inspection and was found to contain an average of 6 per- 
cent grade defects and 9 percent decay due to “Watery Soft rot in all 
stages, mostly early.” 


7. On August 12, 1975, respondent rejected the carload of lettuce on 
the basis of the aforementioned inspection report as failing to meet good 
delivery standards. 


8. On August 12, 1975, complainant informed respondent that it was 
not accepting the rejection of the produce and was selling the produce 
for respondent’s account while holding respondent liable for any dam- 
ages. 


9. On August 12, 1975, complainant consigned the carload of lettuce 
in question to D’Arrigo Brothers of New York, who sold the produce for 
complainant’s account for a net resale price of $438.70. 


10. The formal complaint was filed on November 28, 1975, which was 
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within nine months after the cause of action herein accrued. 


CONCLUSION 


The only issue involved in the resolution of this case is whether the let- 
tuce in question was shipped under normal transportation conditions. 
The Regulations, section 46.43 (7 CFR Part 46.43), outline the duties of 
the seller in an f.o.b. contract and require in relevant part as follows: 


(i) (T)he produce quoted or sold is to be placed free on board. . . in suitable shipping 
condition ...and... the buyer assumes all risk of damage and delay in transit not 
caused by the seller irrespective of how the shipment is billed. 


(j) “Suitable shipping condition,” in relation to direct shipments, means that the 
commodity, at time of billing, is in a condition which, if the shipment is handled un- 
der normal transportation service and conditions, will assure delivery without ab- 
normal deterioration at the contract destination agreed upon between the parties. If 
a good delivery standard for a commodity is set forth in section 46.44, and that com- 
modity at the contract destination contains deterioration in excess of any tolerance 
provided therein, it will be considered abnormally deteriorated . . . 


Section 46.44 of the Regulations (7 CFR 46.44) describes the conditions 
required of lettuce to comport with the “Good Delivery” standards and 
reads in relevant part as follows: 


(2) If the contract does not specify a U.S. Grade or percentage of condition defects, 
the lettuce at destination may contain a maximum of 15 percent, by count of the 
heads in any lot which are damaged by condition defects, including not more than 9 
percent serious damage of which not more than 5 percent may be decay affecting 
any portion of the head exclusive of wrapping leaves. . . 


If the produce was shipped under normal transportation conditions, 
then the good delivery standards of section 46.44(2) apply and the let- 
tuce as delivered to the destination point, containing 9 percent decay, 
was abnormally decayed. If this was the case, the buyer was justified in 
rejecting the lettuce. If, in the alternative, the produce was shipped un- 
der abnormal transportation conditions, then the suitable shipping con- 
dition rule of section 46.43 and the good delivery standards of section 
46.44 do not apply and the buyer must assume all risk of damage and de- 
lay in transit. 


Respondent has submitted evidence that the normal shipping time 
from California to New Jersey, is on the average 8-10 days while the 
complainant has submitted evidence that the average arrival time is 
seven days. We find the complainant’s evidence persuasive on this issue. 
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The shipment in question was in transit 11 days, three to four days long- 
er then would be the case if the lettuce were shipped under normal trans- 
portation conditions. Therefore the good delivery standards for lettuce 
do not apply and respondent, under the definition of an f.o.b. contract 
contained in section 46.43 of the Regulations, assumed the risk of dam- 
age and delay in transit and had no right to reject the shipment despite 
the fact that it contained 9 percent decay. 


In computing the amount due as reparation to complainant, the U.C.C. 
§ 2-703 provides in relevant part that, “Where the buyer wrongfully re- 
jects ..., then with respect to any goods directly affected ... the ag- 
grieved seller may . . . (d) resell and recover damages as hereafter provid- 
ed (§ 2-706).” Section 2-706 provides in relevant part that “Where the 
resale is made in good faith and in a commercially reasonable manner 
the seller may recover the difference between the resale price and the 
contract price together with any incidental damages allowed under the 
provisions of this Article (§ 2-710), but less expenses saved in con- 
sequence of the buyer’s breach.” The lettuce was resold by complainant’s 
agent on August 15 and 16 in New York for gross proceeds of $4,341.00. 
Expenses of the resale were reported as $2,673.32 - Freight, $245.00 - 
Tectrol and Ryan, $350.00 - Delivery, $19.88 - Terminal Charge, 
$434.10 - Commission; a total of $3,902.30 which we find allowable as 
incidental damages to complainant (U.C.C. § 2-710). The difference be- 
tween the net proceeds of the resale of $438.70 and the contract price of 
$6,671.25 is $6,232.55 which we find to be due to complainant from 
respondent. Respondent’s failure to pay complainant this amount is a 
violation of section 2 of the Act for which reparation should be awarded 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation, $6,232.55 with interest thereon at the rate 
of 8 percent per annum from October 1, 1975, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 17,518) 


G & F FRUIT DISTRIBUTORS v. ASSOCIATED GROCERS’ COMPANY OF ST 
LOUIS, MISSOURI. PACA Docket No. 2-4056. Decided December 13, 
1976. 


Evidence — insufficiency of 


Where the evidence with respect to the transaction of July 5, 1975, is insufficient to prove 
that the produce in issue was received by the respondent, respondent is found not li- 
able for the claimed contract price thereof. 


Contract — failure to prove modification of — Reparation awarded 


Where, with respect to the transaction of July 14, 1975, respondent failed to sustain its 
burden of proof of modification of the contract as found herein, respondent is liable to 
complainant for the purchase price thereof in the amount of $3,631.50 for which 
reparation is awarded complainant against respondent. 


Andrew Y. Stanton, Presiding Officer. 
Complainant prose. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $4,297.50. The transactions in 
question involved the sale of two truckloads of perishable produce in in- 
terstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 


Although the amount of damages alleged in the complaint exceeded 
$3,000.00, the parties waived the opportunity for an oral hearing, be- 
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cause they did not specifically request a hearing. As a result, the evi- 
dence was submitted in accordance with the shortened procedure as pro- 
vided in the Rules of Practice (7 CFR 47.20). Pursuant to this procedure, 
complainant submitted an opening statement and respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Girazian Fruit Company, Inc. a/t/a G & F Fruit Dis- 
tributors, is a corporation whose address is P.O. Box 493, Kingsburg, 
California. 


2. Respondent, Associated Grocers’ Company of St. Louis, Missouri, is 
a corporation whose address is 1114 East Road, St. Louis, Missouri. At 
the time of the transaction in dispute, respondent was licensed under the 
Act. 


3. On July 14, 1975, in the course of interstate commerce, complain- 
ant, by oral contract, sold and shipped to respondent, through The Gil- 
bert Brokerage Company, one truckload of perishable produce, consist- 
ing of 243 boxes of Independent/Early Sun Grand Nectarines, 108 boxes 
of July Rosa Plums, and 81 boxes of Red Top Peaches. 


4. On July 17, 1975, the truckload of produce was received and ac- 
cepted by respondent, without objection. At that point in time, respond- 
ent also agreed to purchase and accept 81 boxes of Santa Rosa Plums and 
81 boxes of Nubiana Plums that were also on the same truck. The pur- 
chase price for the entire load was $3,631.50 plus a palletizing and pre- 
cooling charge of $.25 per box, for a total amount of $3,739.50. 


5. The July 14, 1975, purchase agreement was documented by a 
broker’s memorandum of sale, made out by The Gilbert Brokerage Com- 
pany and dated July 14, 1975. The term of payment designated therein 
was by shipper’s invoice. 


6. Respondent received an invoice dated July 15, 1975, from the com- 
plainant billing him for the three types of produce he originally ordered 
on July 14, 1975. The invoice was incomplete, as it did not include those 
items, in addition to the original order, that respondent purchased di- 
rectly off the truck on July 17, 1975. Respondent asked The Gilbert 
Brokerage Company to contact complainant and request that complain- 
ant mail respondent a corrected invoice. 


7. One week later, on July 29, 1975, respondent complained to The 
Gilbert Brokerage Company that they had not received a corrected in- 
voice from complainant, whereupon, Mr. Hieman of The Gilbert Broker- 





ro- 
re, 
an 


il- 
3t- 
es 


iC- 


G. & F FRUIT DISTBTRS. v. ASSOC. GROCERS CO. OF ST. L. MO 1929 
Cite as 35 A.D. 1926 


age Company, while in the presence of four people, including two per- 
sons from respondent corporation, purported to converse by phone with 
Mr. Fierro, a representative of complainant corporation. By way of this 
purported conversation, Mr. Hieman conveyed the impression to those 
present, that he had been given the authority to invoice respondent di- 
recily. 


8. On July 30, 1975, The Gilbert Brokerage Company invoiced re- 
spondent in the amount of $3,739.50, and respondent in return sent The 
Gilbert Brokerage Company a check dated August 8, 1975, covering the 
full amount. 


9. On August 22, 1975, complainant mailed a corrected invoice to re- 
spondent covering the same transaction, requesting the amount of 
$3,631.50. 


10. Respondent refused to pay complainant, explaining that they had 
already been billed by The Gilbert Brokerage Company and as a result, 
had already paid for the produce. 


11. A formal complaint was filed November 13, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that respondent has not paid for produce received 
from two separate transactions. The first transaction is alleged to have 
occurred on July 5, 1975, in which complainant is said to have sold to re- 
spondent, through The Gilbert Brokerage Company, 72 boxes, of Santa 
Rosa Plums at the agreed purchase price of $656.00, including a palletiz- 
ing and pre-cooling charge of $.25/box. The only documentation sub- 
mitted by complainant to support its contention is its invoice to respond- 
ent, billing respondent for the produce. Respondent denies ever receiv- 
ing the produce. No delivery receipt signed by respondent was submitted 
by complainant and we find that the evidence is insufficient to prove 
that the shipment of produce was received by respondent. Accordingly, 
we conclude that respondent is not liable for the $656.00. 


The second transaction, between complainant and respondent, oc- 
curred on July 14, 1975. The original agreement between the parties, 
and the terms thereof, are not in dispute. Rather the dispute revolves 
around the question whether, subsequent to the agreement, there was a 
modification of the contract to which the parties mutually agreed, 
wherein The Gilbert Brokerage Company was authorized to invoice re- 
spondent. The original mode of payment, as substantiated by the bro- 
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ker’s memorandum of sale, was to be by shipper’s invoice. 


The party alleging the modification of the contract, as does the re- 
spondent herein, must prove the existence of the contract modification 
by a preponderance of the evidence. F. H. Hogue Produce Company v. M. 
Singer’s Sons Corp., 33 A.D. 451 (1974). Respondent begins by referring 
to a prior course of dealing established between complainant and re- 
spondent, whereby complainant had always invoiced respondent and re- 
spondent had always responded by remitting payment directly to com- 
plainant. Respondent argues that a deviation from such an established 
procedure, more specifically, respondent’s payment to The Gilbert Bro- 
kerage Company, is evidence in itself that there had been a mutually 
agreed upon modification of the contract term of payment. 


To further corroborate their contention, respondent refers to a July 
29, 1975 telephone call, allegedly made by Mr. Hieman of The Gilbert 
Brokerage Company to Mr. Fierro, a representative of complainant cor- 
poration, wherein Mr. Fierro authorized Mr. Hieman to invoice and 
collect payment from respondent. John Badovinac, vice president of the 
Perishable Division of respondent corporation, attests that he, among 
others, was present when this telephone call took place. 


While we accept the evidence that Mr. Hieman did in fact purport to 
have the telephone conversation described by respondent, we must 
nevertheless point out that respondent’s witness never claimed to have 
heard Mr. Fierro’s side of the conversation. We can only speculate 
whether complainant did in fact grant The Gilbert Brokerage Company 
authorization to invoice respondent. 


In direct contradiction to respondent’s contention, Mr. Fierro, of com- 
plainant corporation, denies not only giving such authorization to Mr. 
Hieman, but he also denies ever even having a telephone conversation 
with Mr. Hieman on that date. 


Since respondent has not sustained the burden of proof necessary to 
convince us, by a preponderance of the evidence, that complainant 
agreed to a contract modification, thereby changing the term of pay- 
ment from shipper’s invoice to broker’s invoice, the respective rights and 
liabilities of the parties are left for determination under the terms of the 
contract as originally made on July 14, 1975, prior to the alleged amend- 
ment. In view of the foregoing conclusion, we find that respondent is not 
discharged of its liability to complainant for the purchase price of the 
produce involved in the second transaction, heretofore itemized. Its 
failure to pay this purchase price is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 
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ORDER 


Within thirty (30) days from the date of this order, respondent, Asso- 
ciated Grocers’ Company of St. Louis, shall pay to complainant, as rep- 
aration, $3,631.50, with interest thereon at the rate of eight percent per 
annum from August 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,519) 


H. SMITH PACKING CORP. v. BUXBAUM BROS., INc. PACA Docket No. 2- 
4016. Decided December 13, 1976. 


Express warranty—breach of—Adjusted contract price—failure to pay in full— 
Reparation awarded 


Where complainant breached the contract as found herein, and an adjusted contract price 
for the produce in issue was agreed upon by the parties, respondent is liable to com- 
plainant therefor. Respondent’s claim for additional damages is not supported by the 
evidence of record. Respondent therefore is liable to complainant for the full adjusted 
contract price of $3,268.00, less the amount of $1,292.00 already paid by respondent 
thereon, for a balance due and owing complainant of $1,976.00 for which reparation is 
awarded. 


James V. Wright, Presiding Officer. 
Complainant prose. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
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against respondent in the amount of $1,976 in connection with a trans- 
action in interstate commerce involving a truckload of potatoes. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, in substance 
denying liability to complainant. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in the Rules of 
Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure, com- 
plainant filed an opening statement and respondent filed an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, H. Smith Packing Corp., is a corporation whose ad- 
dress is Drawer N, Mars Hill, Maine. 


2. Respondent, Buxbaum Bros., Inc., is a corporation whose address is 
No. 38, Brooklyn Terminal Market, Brooklyn, New York. At the time of 
the transaction involved herein, respondent was licensed under the Act. 


3. On June 27, 1975, in the course of interstate commerce, com- 
plainant sold to respondent 860 50-pound bags of Maine round white 
potatoes, table stock, U.S. No. 1 grade, at an agreed contract price of 
$4.10 per bag, with both grade and price being on a delivered basis, 
Brooklyn, New York. 


4. The transaction was negotiated by a broker, Canada Packers, of 
Chelsea, Massachusetts, which issued its memorandum of sale on June 
27,1975. 


5. On June 30, 1975, and pursuant to the foregoing contract, com- 
plainant shipped from loading point in the State of Maine to respondent 
at Brooklyn, New York, 860 50-pound bags of Maine potatoes, by truck, 
license No. MAINE 75-175. These potatoes had been certified at ship- 
ping point as grading U.S. No. 1, Size A, as the result of an inspection 
begun on June 27, 1975, and completed on June 30, 1975. 


6. The shipment involved herein arrived at contract destination on 
July 1, 1975, and was Federally inspected there at 12:15 p.m. on that 
date. As a result of that inspection, the potatoes in this shipment were 
certified as follows “Meets quality requirements but fails to grade U.S. 
No. 1, Size A, 2-inch minimum only account condition”. The condition 
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factors noted on the inspection certificate were as follows: 


Average 1% damage by Fusarium Tuber Rot; 
average 3% damage by skin discoloration; 
average 5% damage by sunken discolored areas; 
average 1/2 of 1% Soft Rot. 


7. On July 1, after receiving the inspection results (supra), respondent 
made complaint to the broker concerning the condition of the load. The 
broker informed complainant of respondent’s protest, whereupon it was 
mutually agreed between the parties that a reduction of 30 cents per 50- 
pound bag should be made in the contract price, for a total reduction of 
$258, or an amended contract total of $3,268. The adjustment was con- 
firmed in complainant’s invoice to respondent (Report of Investigation, 
Exhibit No. 3). 


8. On July 8, 1975, at 2 p.m., respondent obtained a Federal inspec- 
tion, for condition only, of 550 bags of the potatoes from this lot which 
were then in respondent’s store in Brooklyn, New York. The results of 
that inspection, in revelant part, are as follows: 


Mostly firm. All potatoes show sprouts up to 1 1/2 inches and clusters of sprouts 
including 5% over 3/4 inches in length. Average 2% damage by dry type Fusarium 
Tuber Rot. Average 3% damage by sunken discolored areas. Soft Rot ranges 4 to 
44%, average 20%, Slimy Soft Rot in various stages, mostly advanced. 


9. On or about July 8, 1975, respondent, communicating with com- 
plainant through the broker, requested a further reduction in the con- 
tract price of the potatoes. Complainant conferred with the grower 
concerning respondent’s request, and was told that the grower was un- 
able to give any further relief. This information was passed on to 
respondent through the broker. 


10. Respondent has paid complainant $1,292 as the undisputed 
amount due in connection with this transaction. 


11. The formal complaint was filed on November 3, 1975, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSION 


There is no dispute with respect to the purchase, receipt and 
acceptance by respondent of the potatoes involved herein. There like- 
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wise is no dispute with respect to the fact that the potatoes were ex- 
pressly warranted by complainant to be U.S. No. 1 grade on arrival at 
contract destination in Brooklyn, but were not, in breach of the express 
warranty. 


The evidence shows that respondent promptly reported the breach of 
warranty to complainant, through the broker. Complainant immediately 
authorized a reduction of 30 cents per bag in the contract price. This 
reduction in the contract price was confirmed in the invoice which com- 
plainant issued to respondent in connection with the sale. As far as the 
record shows, respondent took no further action with respect to the 
breach until July 8, or thereabouts, at which time respondent, through 
the broker, sought a further reduction in the contract price from com- 
plainant and was refused. 


Complainant takes the position that respondent accepted the potatoes 
and “settled” for an adjustment on July 1, 1975, after the potatoes were 
inspected in Brooklyn, and cannot now come forward with a claim for 
additional damages for complainant’s breach. Respondent contends that 
it is not bound by the agreement, however, on the ground that it 
(respondent) was not in possession of all the facts at the time of agreeing 
to the adjustment. According to respondent, complainant “fixed” the 
load at shipping point, so that only the best of the shipment would be re- 
vealed to anyone, including the inspector, who might examine the 
tubers. As a result (and also according to respondent), the inspection of 
July 1 did not accurately reveal the extend of the condition defects 
present in this load, but certified the load as having fewer condition de- 
fects than were actually present in the load. Respondent points to the re- 
sults of the Federal inspection made of this load on July 8 at Brooklyn as 
being supportive of its claim. 


If complainant had acted in the manner described by respondent, so 
that the true condition of the produce was concealed from respondent at 
destination, then the subsequent adjustment would have constituted a 
voidable agreement, which respondent could have cancelled at its elec- 
tion. The evidence, however, does not support respondent’s claim that 
the load was “fixed”, and respondent is therefore precluded from making 
any further claim against complainant in connection with the latter’s 
breach. See Tricar Sales v. Western Pacific Distributors, 20 A.D. 1170 
(1961). 


The adjusted contract price of the potatoes involved herein is $3,268. 
Respondent has paid complainant $1,292 of this sum, leaving a balance 
due and owing of $1,976. Respondent’s failure to pay this sum to com- 
plainant is in violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 


Ss Ae -*, 
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ORDER 


Within 30 days from the date of this order, respondent shail pay to 
complainant, as reparation, $1,976, with interest thereon at the rate of 
8% per annum, from August 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,520) 


In re BIG D BROKERAGE CoO., INC. PACA Docket No. 2-4179. Decided Oc- 
tober 27, 1976. 


Failure to pay promptly and in full—wilfull, flagrant and repeated violations— 
Publication of facts 


Where respondent collected and failed to remit to sellers the agreed purchase prices of 12 
lots of perishable agricultural commodities as found herein, respondent wilfully, 
flagrantly and repeatedly violated Section 2 of the Act. The facts and circumstances of 
such violations shall be published. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a complaint filed on March 26, 1976', by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. 


1 The filing date as disclosed in the Hearing Clerk’s file is March 26, 1975. This appears to 
be error. 
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By reasons of the allegations set forth in the complaint, it is alleged 
that Respondent violated section 2 of the Act (7 U.S.C.499b). A copy of 
the complaint was served upon respondent on March 31, 1976, which 
complaint has not been answered. The time for filing an answer has run, 
and upon motion of complaint for a decision, this decision and order is is- 
sued without further investigation or hearing pursuant to section 
47.30(c) of the Rules of Practice (7 CFR 47.30(c)) which set forth pro- 
cedures relevant to the admission of facts by reason of failure to file an 
answer. Inasmuch as under such procedure, the failure to file an answer 
constitutes admission “of all the material allegations of fact” contained 
in the complaint, the allegations of the complaint are herein deemed ad- 
mitted and are adopted as alleged in the complaint. 


FINDINGS OF FACT 


1. Respondent, Big D Brokerage Co., Inc., is a Texas corporation 
whose last known mail address is 3171 Produce Row, Houston, Texas 
77023. 


2. Pursuant to the licensing provisions of the Act, license No. 750025 
was issued to Respondent on July 2, 1974, but terminated on its first 
anniversary date, July 2, 1975, when Respondent failed to renew it. 


3. As more fully set forth in paragraph 3 of the complaint, during the 
period October 1974, through April 1975, Respondent acted as a broker 
with the authority from three sellers to negotiate the sale of fruit, then 
invoice the buyers for such shipments, collect the agreed purchase prices 
from them and remit to the sellers the funds due them. Respondent 
negotiated the sale by three sellers of 12 lots of fruit, all being perishable 
agricultural commodities, in interstate commerce, and [upon]? the pur- 
chase of this fruit by various buyers, invoiced the buyers for such ship- 
ments, collected from the buyers the agreed purchase prices for said 
transactions, but failed to remit to the sellers the funds thus collected 
and due them, totaling $34,111.75. 


4. As more fully set forth in paragraph 4 of the complaint, during the 
period January through May 1975, Respondent purchased, and accepted 
in interstate and foreign commerce from four sellers, 12 lots of vege- 
tables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices to the sellers, total- 
ing $16,760.85. 


2. not contained in allegations of complaint 
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5. Several of the shippers and sellers referred to above filed formal 
reparation complaints against Respondent. As a result, the Judicial Of- 
ficer issued reparation awards against Respondent. The details of these 
orders are set forth below: 


Trans. PACA Date of Amount of 

No. (s) Docket No. Citation Award Award 

1-8 2-3964 34A.D.__ 114-75 $21,884.00 
35 A.D.___ 3-19-76 

9-11 2-4112 30 AD 3-8-76 $6,547.50 

12 2-4025 SGA DW - 1-26-76 $5,680.25 

13-14 2-4032 35 A.D___ 1-26-76 $2,604.50 

20-23 2-3916 MAD. 10-14-75 $8,432.35 
35:4. 3-19-76 


6. By notice in writing dated September 5, 1975, Respondent was 
given the opportunity to demonstrate or achieve compliance with all 
lawful requirements of the Act. Respondent has failed to do so. 


CONCLUSIONS 


Respondent's failure to make full payment promptly of the agreed pur- 
chase prices collected and due to his principals in brokerage trans- 
actions, and failure to make full payment promptly of the agreed pur- 
chase prices for perishable agricultural commodities purchased and re- 
ceived, as set forth in Findings of Fact No. 3 and 4, above, constitute wil- 
ful, repeated and flagrant violation of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


A finding is made that Respondent has committed wilful, repeated 
and flagrant violations of section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above shall be published. 


This Order shall take effect on the eleventh day after this Decision be- 
comes final.* 


Pursuant to the Amended Rules of Practice governing procedures un- 
der the Act, this Decision will become final without further proceedings 


* The Decision and Order became final December 10, 1976.—Ed. 
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35 days after service hereof unless appealed to the Secretary by a party 
to the proceeding within 30 days after service as provided in sections 
47.27 and 47.39 of the Amended Rules of Practice (7 CFR 47.37 and 
47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,521) 
In re KELLNER FRUIT COMPANY, INC. PACA Docket No. 2-4275. Decided 
October 28, 1976. 


Failure to pay promptly and in full—wilfull, flagrant and repeated violations— 
Sanction 


Where respondent purchased and accepted 23 lots of perishable agricultural commodities 
as found herein, and failed to make full payment promptly therefor in the amount of 
$81,718.95, respondent wilfully, flagrantly and violated Section 2 of the Act. 
Respondent’s license as a registrant under the Act is therefore revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (“Act”), in- 
stituted by a complaint filed on May 28, 1976 by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the Complaint that during 
the period August 1975 through January 1976 respondent purchased 
and accepted in interstate commerce 23 lots of fruit and vegetables, all 
being perishable agricultural commodities, from 4 sellers, but failed to 
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make full payment of the agreed purchase prices in the total amount of 
$81,718.95. . 


Service of the Complaint was attempted by Certified Mail but was re- 
turned “Refused”. Thereafter, the Acting Hearing Clerk certified that 
the Complaint and other matters were forwarded to Respondent by 
regular mail. The same circumstances occurred with respect to an en- 
velope containing Complainant’s Motion for a Decision dated August 3, 
1976. Section 47.4 of the rules of practice (7 CFR 47.4)) provides, among 
other things, that if registered or certified matter is returned un- 
delivered for any reason, service of the document shall be made by mail- 
ing by regular mail and proof of service may be made by the certificate 
of the person who thereafter mailed the same matter by regular mail. 
Service of the documents herein involved has been effectuated. The 
Complaint has not been answered and the time for filing an Answer has 
run. 


Upon Complainant’s Motion for a Decision, the following Decision and 
Order are issued without further investigation or hearing, pursuant to 
section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). The Decision 
substantially adopts the allegations of the Complaint which are deemed 
admitted by reason of failure to file an Answer. 


FINDINGS OF FACT 


1. Respondent, Kellner Fruit Company, Inc., is a Florida corporation 
whose mailing address is c/o Karl Kellner, 5518 Cleveland Street, Holly- 
wood, Florida 33314. 


2. Pursuant to the licensing provisions of the Act, license No. 750546 
was issued to respondent on October 8, 1975, presently is in effect, and 
is next subject to renewal on or before October 8, 1976. This license was 
suspended automatically at the close of business on May 14, 1976, when 
respondent failed to satisfy a reparation award issued against it in 
PACA Docket No. 2-4180. 


3. Asset forth more fully in paragraph 3 of the Complaint, during the 
period August 1975 through January 1976, respondent purchased and 
accepted in interstate commerce 23 lots of fruit and vegetables, all being 
perishable agricultural commodities, from 4 sellers, but failed to make 
full payment of the agreed purchase prices in the total amount of 
$81,718.95. 


4. One of the sellers referred to in Finding of Fact No. 3, above, B & L 
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Produce Inc., Chula Vista, California, filed a formal reparation Com- 
plaint against respondent. As a result of this Complaint, the Judicial Of- 
ficer, on April 8, 1976, issued a reparation award in PACA Docket 2- 
4180, against respondent in the amount of $70,673.70. 


CONCLUSIONS 


Respondent’s failure to make full payment with respect to the 23 
transactions set forth in Finding of Fact No. 3, above, constitutes wilful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. 499b), 
for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall take effect on the eleventh day after this Decision be- 
comes final. * 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
47.37 and 47.39 of the Rules of Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 17, 522) 


In re Coroco, INc. PACA Docket No. 2-4273. Decided November 1, 
1976. 


Agreed purchase prices—failure to pay—Contracts—purchase and sale—change 
to consignments without authority—Joint account transactions—failure to ac- 
count truly and correctly and to pay proceeds due joint account partner—Net 


* The Decison and Order became final December 11, 1976.—Ed. 
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proceeds—collecting and failing to remit to principals—Wilful, flagrant and re- 
peated violations— Publication of facts 


Where respondent purchased and accepted 11 lots of perishable agricultural commodities 
in commerce and failed to pay therefore, and in its capacity as broker, changed pur- 
chase and sale contracts to consignments without authority do so do and further failed 
to remit the net proceeds from consignment sales to the shippers, and in a joint ac- 
count transaction, failed to account truly and correctly to its joint account partner and 
to pay said partner proceeds due, respondent wilfully, flagrantly and repeatedly viola- 
ted the Act. The facts and circumstances of said violations shall be published. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a Complaint filed on May 28, 1976, by the Acting Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. It is alleged in the Complaint that respondent 


* violated the Act with respect to consignment transactions, joint account 


transactions, and purchase and sale transactions. 


A copy of the Complaint was served upon respondent on June 3, 1976, 
which Complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation of hearing, pursuant to section 47.30(c) of the 
Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Coroco, Inc., is a California corporation whose last 
known mail address is c/o David P. Cockrum, 14711 Glenn Drive, Encini- 
tas, California 90604. 
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2. Pursuant to the licensing provisions of the Act, license No. 721622 
was issued to respondent on April 6, 1972. The license was renewed an- 
nually through April, 1975. However, it was suspended automatically 
pursuant to section 7(d) of the Act (7 U.S.C. 499g(d)), at the close of busi- 
ness on December 10, 1974 when respondent failed to satisfy a repara- 
tion award issued in PACA Docket No. 2-3518 (33 A.D. 1656). This li- 
cense terminated on April 6, 1975 when respondent failed to pay the an- 
nual license renewal fee. 


3. Asset forth more fully in paragraph 3 of the Complaint, during the 
period February 1974 through April 1974 respondent acted as a broker 
with the authority from its principal, H & H Packing House, Yorba 
Linda, California, to negotiate contracts of purchase and sale of avoca- 
dos, a perishable agricultural commodity in interstate commerce, invoice 
the buyer for the fruit, collect the agreed purchase prices from the buyer 
thereof, and remit the funds collected to its principal. Acting in the 
aforementioned capacity, respondent negotiated contracts of purchase 
and sale to Florida Foods Marketing, Inc., Florida City, Florida, of 5 
trucklots of avocados, and invoiced the buyer for each trucklot of fruit in 
the total amount of $81,524.10, but without authority from its princi- 
pal, changed the contracts to consignments to the receiver, and collected 
net proceeds of $45,065.00. However, respondent failed to remit to its 
principal, the seller, such amount, or the original total of the purchase 
prices which was $81,524.10. 


4. As set forth more fully in paragraph 4 of the Complaint, during 
September 1974 and October 1974, respondent received on consignment 
in interstate commerce from Limeco, Inc., Princeton, Florida, 4 lots of 
Florida limes and avocados, both being perishable agricultural commodi- 
ties, sold the fruit and realized the proceeds therefor, but failed to make 
full payment promptly to the seller the net proceeds realized in the total 
amount of $8,129.80. 


5. As set forth more fully in paragraph 5 of the Complaint, during 
June 1974 and July 1974, respondent received in foreign commerce in a 
joint account arrangement with Valley Avocado Sales, Inc., McAllen, 
Texas, 4 lots of Mexican grown mangos, a perishable agricultural com- 
modity, sold this fruit, and realized joint account proceeds therefor, but 
failed to account truly and correctly and pay promptly to its joint ac- 
count partner the balance of $23,478.59 in joint accounts proceeds due 
to that partner. 


6. As set forth more fully in paragraph 6 of the Complaint, during the 
period August 1972 through September 1974, respondent purchased 
and accepted in interstate and foreign commerce from 6 sellers 35 lots of 
fruit, all being perishable agricultural commodities, but failed to make 
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full payment promptly of agreed a errs: prices in the total amount of 
$99,764.75. 


7. As set forth more fully in paragraph 7 of the Complaint, respond- 
ent had an agreement with 2 seller-shippers, hereinafter called shippers, 
that in 11 transactions in avocados, a perishable agricultural commodi- 
ty, respondent and the shipper should agree as to price after such fruit 
was sold by respondent after arrival. The shippers shipped 11 lots of avo- 
cados to respondent on such terms. Respondent sold the fruit in inter- 
state and foreign commerce, invoiced the buyers and collected the 
agreed purchase prices from them. Respondent and the shippers did not 
come to an agreement as to price after this fruit was sold. For monetary 
value of each transaction complainant used the amount respondent in- 
voiced and collected from the buyer, but allowed respondent a 50 cents 
per package service and handling charge. Respondent has failed to make 
full payment of the money due these shippers in a total amount of 
$9,153.44. 


8. The total amount due all sellers and shippers listed in paragraphs 3 
through 7 is $222,050.68. 


CONCLUSIONS 


Respondent’s failures to make full payment with respect to consign- 
ment transactions, joint account transactions, and purchase and sale 
transactions, as set forth in Findings of Fact No. 3 through 7, above, 
constitute wilful, repeated and flagrant violations of section 2 of the Act 
(7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has commited wilful, flagrant and 
repeated violations of section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take effect on the eleventh day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the 
PACA, this Decision will become final without further proceedings 
thirty-five days after service hereof unless appealed to the Secretary by 











1944 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 1944 


a party to the proceedings within thirty days after service as provided in 
sections 47.37 and 47.39 of the Rules of Practice (7 CFR 47.37 and 
47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,523) 


In re VALLEY FARM PRODUCE, INC. PACA Docket No. 2-4334. Decided 


November 5, 1976. 


Failure to pay promptly and in full—wilfull, flagrant and repeated violations— 
Sanction 


Where respondent purchased and accepted 46 lots of perishable, agricultural commodities 
in commerce as found herein and failed to make full payment promptly of the agreed 
purchase prices thereof in the total amount of $101,404.04, respondent wilfully, fla- 
grantly and repeatedly violated Section 2 of the Act. Respondent’s license as a regis- 
trant under the Act is therefore revoked. 


William Bingham, for complainant. 
Respondent prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (“Act”), insti- 
tuted by a Complaint filed on July 20, 1976 by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. It is alleged in the Complaint that during the 


* The Decision and Order became final December 13, 1976.—Ed. 
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period April 1975 through November 1975, respondent purchased and 
accepted in interstate and foreign commerce, from 24 sellers, 46 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment of the agreed purchase prices, totaling 
$101,404.04. 


A copy of the complaint was served on respondent on July 29, 1976, 
which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing pursuant to section 47.30(c) of the Rules of 
Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Valley Farm Produce, Inc., is an Alabama corvoration 
whose address is in care of Mr. Jimmy Ottis Ganus, 1024 Leonard Road, 
Fultondale, Alabama 35068. 


2. Pursuant to the licensing provisions of the Act, license No. 740814 
was issued to respondent on November 13, 1973, was renewed annually 
through 1975, and is presently in effect. 


3. As more fully set forth in paragraph 3 of the Complaint, during the 
period April 1975 through November 1975, respondent purchased and 
accepted in interstate and foreign commerce, from 24 sellers, 46 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices to- 
taling $101,404.04. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 46 transactions set forth in Findings of Fact No. 3, above, consti- 
tutes wilfull, repeated and flagrant violations of section 2 of the Act, (7 
U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 
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This order shall take effect on the eleventh day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
47.37 and 47.39 of the Rules of Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,524) 


CHERRY FOODS, INC. v. CHERRY LANE Foops, INC. PACA Docket No. 2- 
3599. Decided November 30, 1976. 


Order on reconsideration 


Andrew Y. Stanton, Presiding Officer. 
Tom Wilkins, McAllen, TX, for complainant. 
Scott Toothaker, McAllen, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act of 1930, as amended (7 U.S.C. 499a et seq.) an order was 
entered on August 6, 1976, in favor of complainant, Cherry Foods, Inc., 
awarding complainant the sum of $3,156.45, with interest thereon, pay- 
able by respondent within 30 days from the date of said order. A copy of 
the order was served upon respondent on August 11, 1976. Respondent 
filed a timely Petition for Reconsideration on August 20, 1976, and on 
September 20, 1976 the order of August 6, 1976 was stayed pending ac- 
tion on the petition for reconsideration. 


Respondent’s objections to the decision and order of August 6, 1976, 
were fully answered therein and upon reconsideration we conclude that 
the order of August 6, 1976, is supported by the evidence and by the law 
applicable thereto. Accordingly, respondent’s petition is dismissed. The 
order of August 6, 1976, is hereby reinstated. 


* The Decision and Order became final December 21, 1976.—Ed. 


ww Wwe 


i 





FOWLER PACKING CO. v. JOHN MOON PRODUCE CO. 1947 
Cite as 35 A.D. 


The reparation awarded in the order of August 6 shall be paid within 
30 days of the date of this order. 7 


Copies hereof shall be served upon the parties. 


(No. 17,525) 


FOWLER PACKING CoO., INC. v. JOHN MOON PRODUCE COMPANY and/or THE 
GILBERT BROKERAGE CO. PACA Docket No. 2-4053. Decided 
November 30, 1976. 


Broker — limited scope of authority of — payment to does not absolve lia- 
bility of purchaser to shipper — Reparation awarded against respondent 
Moon Produce Co. 


Where the terms of payment with respect to the peaches in issue called for payment there- 
for to the shipper, respondent Moon’s payment to the broker therefor does not ab- 
solve said respondent of its liability to the shipper. Therefore, reparation for the con- 
tract price of the peaches in the amount of $306.00 is awarded complainant against 
respondent Moon Produce Co. 


The complaint against respondent Gilbert Brokerage Co. is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
M. Techiyama, Fowler, CA, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondents, liability being alleged in the alternative, for the 
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amount of $306. The transaction in question involved the sale of peaches 
in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondents were served with a 
copy of the complaint. Respondent, John Moon Produce Company, filed 
an answer thereto, denying liability to the complainant. Respondent, 
The Gilbert Brokerage Company, failed to file an answer within the time 
alloted and, as a result, has been held in default. 


Since the amount of damages alleged in the complaint did not exceed 
$3,000, the evidence was submitted in accordance with the shortened 
procedure, as provided in the Rules of Practic (7 CFR 47.20). Pursuant to 
this procedure, complainant submitted an opening statement and re- 
spondent, John Moon Produce Company, filed an answering statement. 
None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Fowler Packing Co., Inc. (hereinafter referred to as 
complainant), is a corporation whose address is 412 South 7th Street, 
Fowler, California. At the time of the transaction in dispute, complain- 
ant was licensed under the Act. 


2. Respondent, John Moon Produce Company (hereinafter referred to 
as Moon Produce), is a corporation whose address is 47 Produce Row, St. 
Louis, Missouri. At the time of the transaction in dispute, this respond- 
ent was licensed under the Act. 


3. Respondent, The Gilbert Brokerage Company (hereinafter referred 
to as Gilbert Brokerage), is a corporation whose address is 97 Produce 
Row, Room 101, St. Louis, Missouri. At the time of the transaction in 
dispute, this respondent was licensed under the Act. 


4, On or about July 15, 1975, complainant, by oral contract, sold to 
Moon Produce, through respondent Gilbert Brokerage, 72 packages of 
Regina peaches at the agreed price of $4.00 per package plus a palletiz- 
ing and pre-cooling charge of $.25 per package, for a total price of 
$306.00. The peaches were in transit at the time the sale was negotiated. 


5. The peaches arrived in St. Louis, Missouri on July 18, 1975, where 
they were accepted without objection by respondent Moon Produce. 


6. The sale was confirmed by a Gilbert Brokerage memorandum of 
sale dated July 16, 1975, which designated payment by shipper’s in- 
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voice. Both complainant and respondent, Moon Produce received a copy 
of this memorandum. £ 


7. Respondent Gilbert Brokerage billed respondent Moon Produce for 
the 72 packages of Regina peaches on July 31, 1975. In response Moon 
Produce sent a check to Gilbert Brokerage dated August 4, 1975 for the 
full amount, totaling $306.00. 


8. Complainant mailed an invoice dated July 15, 1975, to respondent, 
Moon Produce, on or before August 4, 1975. When complainant did not 
receive a reply from the initial invoice, complainant sent a copy of the 
original invoice and, on or about the first of October, respondent, Moon 
Produce, received the copy. At that point in time, respondent Moon Pro- 
duce informed complainant that they had already been billed by Gilbert 
Brokerage and, as a result, had already paid for the peaches. 


9. An informal complaint was filed on October 8, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The dispute at hand pivots upon the question of whether full payment 
to Gilbert Brokerage by Moon Produce, discharged Moon Produce from 
further liability for payment to complainant. 


Complainant alleges Gilbert Brokerage was authorized to act only asa 
broker whose all inclusive duty was the negotiation of sales, which ex- 
cluded collection of the sales proceeds. Submitted as evidence in support 
of complainant’s contention is the Broker’s Memorandum of Sale, which 
calls for payment by “shipper invoice”. As a result of the broker’s limited 
scope of authority, complainant alleges that payment by Moon Produce 
to Gilbert Brokerage does not absolve Moon Produce from liability for 
payment to the shipper. In the alternative, complainant pleads that in 
the event it should be determined that Moon Produce was justified in 
paying the invoice price to Gilbert Brokerage, then Gilbert Brokerage 
should be held liable for failing to remit the value of the invoice to com- 
plainant. 


In opposition, Moon Produce contends that they relied upon verbal 
statements made by Gilbert Brokerage to the effect that Gilbert Broker- 
age was the true owner of the produce and that the truck had been 
loaded with the expectation of being sold along the shipping route. 
Moreover, Moon Produce alleges they were told by Gilbert Brokerage the 
terms of payment were to be that complainant was to bill Gilbert Brok- 
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erage who would in turn bill Moon Produce. 


The evidence is clear that Moon Produce did in fact receive an invoice 
from Gilbert Brokerage dated July 31, 1975 and that a check for the 
amount of $306.00 was sent to them in return. However, it also appears 
from the evidence that Moon Produce had in their possession a copy of 
the Broker’s Memorandum dated July 16, 1975 with the terms of pay- 
ment clearly inserted. This memorandum not only directed Moon Pro- 
duce to pay according to the shipper’s invoice but it also should have put 
Moon Produce on notice that the broker was only acting as an agent and 
was not in fact the true owner of the peaches. 


Previous decisions, including John Manning Co., Inc. v. Red’s Market, 
Inc. and/or Gerald F. Covington d/b/a Jerry Covington Brokerage Co., 33 
A.D. 1848 (1947), have indicated that the assumption of risk stemming 
from an agent’s lack of authority is on the party dealing with the agent. 
This party has the burden of reasonable diligence to ascertain the specif- 
ic limitation of the agent’s authority. The court in Pasco County Peach 
Association v. J. F. Solley and Co., 146 F.2d 880, 883 (4th Cir., 1945), 8 
A.D. 327, stated in addition that, “Authority to receive payment may 
not be implied from the mere fact that an agent has authority to sell.” 
This analysis can easily be taken one step further to conclude that the 
buyer also has the burden to make the necessary inquiries especially in 
suspect instances, to substantiate whether or not, the brokerage firm is 
in fact the owner or if found to be an agent, whether they have the au- 
thority to collect the purchase price. 


A number of factors occurred that should have made Moon Produce 
suspicious and warned them to proceed with caution. The Broker’s 
Memorandum, which was received by Moon Produce before they made 
payment, embodied the most decisive evidence, in direct conflict with 
Moon Produce’s interpretation of the transaction. Although the Broker’s 
Memorandum does not in itself constitute the contract between the par- 
ties, when not promptly objected to, the memorandum is considered as 
persuasive evidence of a contract and of that contract’s terms. Since 
Moon Produce did not object to the Broker’s Memorandum, it can only 
be assumed that the memorandum was a complete and fair reflection of 
their agreement. Abatti Produce, Inc. v. H. R. Bushman & Son, Inc. 
and/or Caito Foods Service Co., 30 A.D. 558, (1971). 


Other convincing evidence supporting the conclusion that Moon Pro- 
duce should have made reasonable inquiries, was the allegation by com- 
plainant and the accompanying ledger verifying that there had been pre- 
vious transactions between the complainant and Moon Produce between 
May 30, 1975 and July 12, 1975, all of which had been invoiced to Moon 
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Produce with payments made directly from Moon Produce to com- 
plainant. These previous transactions suggest that there had been estab- 
lished a prior course of dealing between the parties from which a devia- 
tion would be unusual. 


Moon Produce claims an invoice from complainant was not sent, or at 
least not received by them, until October. However, the weight of evi- 
dence leads us to believe just the contrary. Complainant submitted an af- 
fidavit as proof that the invoice was prepared and mailed on or before 
August 4, 1975, and that when no response was received, a copy of that 
invoice was mailed once again at the beginning of October. Receipt of a 
letter by the addressee is presumed, whenever evidence is submitted 
that the letter was duly mailed. W. R. Christie, Inc. v. Duer & Stinson, 
22 A.D. 177 (1963). Even if Moon Produce had conclusively proved that 
they had not received complainant’s invoice until after they had paid 
Gilbert Brokerage, our holding would not be otherwise because Moon 
Produce’s action would still be in conflict with the instructions on the 
broker’s memorandum of sale. 


In view of the foregoing conclusions we find that Moon Produce is not 
discharged of its liability to complainant for the purchase price of the 72 
packages of peaches involved herein. Its failure to pay this purchase 
price is a violation of section 2 of the Act for which reparation should be 
awarded with interest. 


Inasmuch as we have found Moon Produce to be liable to the complain- 
ant, and since the complaint was phrased in the alternative, the com- 
plaint with respect to Gilbert Brokerage should be dismissed. 


ORDER 


Within thirty (80) days from the date of this order, respondent John 
Moon Produce Co., shall pay to complainant, as reparation, $306.00, 
with interest thereon at the rate of 8 percent per annum from August 1, 
1975, until paid. 


The complaint against Gilbert Brokerage Company is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 17,526) 


J. J. CROSETTI Co., INC. v. GENTILE BROS. COMPANY. PACA Docket No. 
2-4078. Decided November 30, 1976. 


Consignment agreement — valid — Misrepresentation claim — failure to prove 
— Temperature — normal — Warranty of suitable shipping condition applicable 
— Net proceeds of sale — remitted — Dismissal 


Where the consignment agreement between the parties with respect to the lettuce in issue 
is valid, and the respondent has remitted the net proceeds of sale to complainant, the 
complaint if dismissed. 


William Bingham, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Respondent prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a formal com- 
plaint was filed in which complainant seeks to recover $2,739.38 as rep- 
aration in connection with the sale to respondent of 767 cartons of let- 
tuce in interstate commerce. 


A copy of the Department’s report of investigation was served upon 
complainant on February 2, 1976. Copies of the Department’s report of 
investigation and formal complaint were served upon respondent on 
January 30, 1976. Respondent filed an answer on February 11, 1976, 
denying the material allegations contained in the complaint. 


Since the amount in dispute does not exceed $3,000, the shortened 
procedure provided in the Rules of Practice, (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties, together with 
the Department’s report of investigation, are considered as evidence. 
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Pursuant to this procedure complainant submitted additional evidence 
in the form of an opening statement. Respondent submitted additional 
evidence in the form of an answering statement. Complainant filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, J. J. Crosetti Co., Inc. is a corporation whose address 
is P.O. Box 230, Watsonville, California. 


2. Respondent, Gentile Bros. Company is a corporation whose address 
is 316 Produce Drive, Cincinnati, Ohio. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On August 6, 1975, in the course of interstate commerce, complain- 
ant sold to respondent, through a broker, Dan Garcia Brokerage, Inc. of 
Salinas, California, 767 cartons of lettuce. The contract was f.o.b., with 
each carton costing $3.50, plus 35 cents per carton for cooling, 10 cents 
per carton brokerage and $20 for a Ryan Thermometer. 


4. The lettuce was shipped by truck from California to respondent in 
Ohio on August 6, 1975. Upon arrival at destination on August 11, 
1975, the lettuce was unloaded and placed in respondent’s cooler. 


5. The lettuce was federally inspected on August 12, 1975, with re- 
sults in relevant part as follows: 


Where Inspected: Applicant’s cooler 


Products Inspected: Iceburg type Lettuce in cartons Printed “Golden Rule Brand, 
California Lettuce, 2 Dozen, Produce of USA, J. J. Crosetti Co., Watsonville, Cal- 
ifornia”. Applicant states 767 cartons. 


Condition of Load: Stacked on pallets at above location. 


Condition of Pack: Tight in layers. Gross weight per carton ranges from 46-61, aver- 
age 50 2 pounds. Tare weight 3% pounds. 


Temperature of Product: Various containers: 43° to 52°F. 


Condition: Heads or portions of heads not affected by condition factors are fresh 
and crisp. Wrapper Leaves: No Decay 


Head Leaves: Average 3 percent damage by discoloration following bruising, scat- 
tered throughout pack. Decay ranges in most samples from 2 to 5 heads per carton, 
in many none, average 8 percent Bacterial Soft Rot mostly in early, many in ad- 
vanced stages. 


Remarks: Applicant states above lot to be identified as lot number 527. Inspection 
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and certificate restricted to condition and gross weight per carton only at aplicant’s 
request. 


6. Respondent orally informed the broker that the federal inspection 
showed excessive decay with temperatures at 38°F. The broker reported 


this to complainant who agreed to let respondent handle the shipment | 
on a consignment basis. Respondent sold the lettuce for $2,458.25 and | 


remitted $310.27 in net proceeds from that sale to complainant. 


7. Subsequent to the consignment agreement, complainant received a 
copy of the August 12, inspection report which showed core tempera- 
tures ranging from 43°-52°F at time of inspection. The Ryan Recorder 
aboard the truck showed temperatures to have been 38°F throughout 
the entire trip. 


8. The formal complaint was filed on January 2, 1976, which was 
within 9 months after the cause of action accrued herein. 


CONCLUSIONS 


Complainant alleges that it agreed to consignment handling of the 
goods in question only because it believed that the temperatures upon ar- 
rival were as quoted by the broker, 38°F. Complainant further alleges 
that the statement as to temperatures, which served as the inducement 
for modifying the contract of sale, was false and misleading, in that, a 
subsequent federal inspection showed temperatures at time of inspec- 
tion to have been 43° to 52°F. Complainant further asserts that, the lat- 
ter temperatures are far in excess of requested transit temperatures and 
far in excess of temperatures recommended by the Department for 
transportation of lettuce. Complainant contends that since the quoted 
temperature of 38° served as the inducement to secure complainant’s 
consent to consignment handling of the August 6, 1975, shipment, it 
should be allowed to avoid that agreement. Additionally, complainant 
contends that the warranty of suitable shipping condition is not applica- 
ble in this case because of the high temperatures shown by the inspec- 
tion report. Complainant contends that inapplicability of the suitable 
shipping condition warranty in conjunction with the misleading state- 
ments as to temperatures at time of arrival makes respondent liable to 
complainant for the entire contract price. 


Remarks: Applicant states above lot to be identified as lot number 527. Inspection 
and certificate restricted to condition and gross weight per carton only at appli- 
cant’s request. 
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6. Respondent orally informed the broker that the federal inspection 
showed excessive decay with temperatures of 38°F. The broker reported 
this to complainant who agreed to let respondent handle the shipment 
on a consignment basis. Respondent sold the lettuce for $2,458.25 and 
remitted $310.27 in net proceeds from that sale to complainant. 


7. Subsequent to the consignment agreement, complainant received a 
copy of the August 12, inspection report which showed core tempera- 
tures ranging from 43°-52°F at time of inspection. The Ryan Recorder 
aboard the truck showed temperatures to have been 38°F throughout 
the entire trip. 


8. The formal complaint was filed on January 2, 1976, which was 
within 9 months after the cause of action accrued herein. 


CONCLUSIONS 


Complainant alleges that it agreed to consignment handling of the 
goods in question only because it believed that the temperatures upon ar- 
rival were as quoted by the broker, 38°F. Complainant further alleges 
that the statement as to temperatures, which served as the inducement 
for modifying the contract of sale, was false and misleading, in that, a 
subsequent federal inspection showed temperatures at time of inspec- 
tion to have been 43° to 52°F. Complainant further asserts that, the lat- 
ter temperatures are far in excess of requested transit temperatures and 
far in excess of temperatures recommended by the Department for 
transportation of lettuce. Complainant contends that since the quoted 
temperature of 38° served as the inducement to secure complainant’s 
consent to consignment handling of the August 6, 1975, shipment, it 
should be allowed to avoid that agreement. Additionally, complainant 
contends that the warranty of suitable shipping condition is not applica- 
ble in this case because of the high temperatures shown by the inspec- 
tion report. Complainant contends that inapplicability of the suitable 
shipping condition warranty in conjunction with the misleading state- 
ments as to temperatures at time of arrival makes respondent liable to 
complainant for the entire contract price. 


We agree with complainant, that temperature upon arrival at destina- 
tion is a material fact which must not be misrepresented, since such in- 
formation is one way by which the shipper can determine whether arriv- 
al of abnormally deteriorated goods is a result of abnormal transporta- 
tion service and conditions or whether such resulted from the shipper’s 
failure to ship goods which conform to the “Suitable Shipping Condition 
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Warranty”. However, where as is the case herein, a Ryan Recorder is 
aboard a truck, the temperature recorded thereon is usually the tempera- 
ture that is important when trying to decide whether to modify the orig- 
inal contract or insist that the original contract be complied with. There- 
fore, if the temperatures shown by a recording thermometer are quoted 
when a shipment is thought to be nonconforming, the fact that other 
temperatures from an inspection made the day after arrival in the re- 
ceiver’s cooler are not quoted should not, by itself, be considered mis- 
leading and consequently, should not serve as the basis for voiding an 
otherwise valid consignment agreement. In the present case even if we 
were to find a misrepresentation and thus void the consignment agree- 
ment we would still be forced to find the warranty of suitable shipping 
condition applicable and to have been breached by complainant because 
the 38 degree temperatures shown by the Ryan tape show normal trans- 
portation. Respondent maintains that it reported both the Ryan tem- 
peratures and the inspection temperatures to the broker. Complainant 
claims the broker reported only the 38° temperature and that such was 
represented as being the core temperature of the product such as would 
be shown by a Federal inspection. The broker states that respondent’s 
Glen Bryant “reported a Federal Inspection showing the lettuce out of 
grade tolerance, with temperatures of 38 degrees,” and that this infor- 
mation was reported in turn to complainant. The broker’s statement 
does not purport to be a repetition of the exact words spoken but if it 
were such a misrepresentation would still not be shown. We find that 
complainant has failed to sustain its burden of proving the alleged mis- 
representation. 


Since the temperatures quoted by respondent were those disclosed by 
the Ryan Recorder aboard the truck and in addition were within the 
range of desirable temperatures for the transportation of lettuce, we 
find that the consignment agreement is valid and should not be set 
aside. 


Consequently, there being no showing of wrong doing on respondent’s 
part we conclude that the complaint should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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STAY ORDER — PENDING OUTCOME OF COURT APPEAL 


(No. 17,527) 
In re ATLANTIC PRODUCE COMPANY, INC. PACA Docket No. 2-3303. In 


order issued December 8, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 17,528) 
JOSEPH F, BYRNES PROD., INC. v. BDK SALES Co. PACA Docket No. 


2-4381. In order issued December 1, 1976, by Donald A. Campbell, 
Judicial Officer. 


DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 


(No. 17,529) 


W. CHAS. HEITMULLER CO., INC. v. JAMES N. PAPPAS & SON, INC. and/or 
PAPPAS PRODUCE, INC. PACA Docket No. 2-4396. In order issued 
December 13, 1976, by Donald A. Campbell, Judicial Officer. 
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DEFAULT ORDER — REPARATION AWARDED 


(No. 17,530) 


LOUIE PRODUCE COMPANY v. HASHIZUME FOOD PRODUCTS CORP. PACA 
Docket No. 2-4401. Reparation of $2,196.45 with 8 percent 
interest from February 1, 1976, awarded complainant against 
respondent in order issued December 10, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,531) 


ASSOCIATED POTATO GROWERS, INC. v. FELDMAN COMMISSION Co., INC. 
PACA Docket No. 2-4455. Reparation of $1,765.00 with 8 percent 
interest from June 1, 1976, awarded complainant against respond- 
ent in order issued December 14, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,532) 


Bic O Foops, INC. v. FELDMAN COMMISSION Co., INc. PACA Docket No. 
2-4433. Reparation of $3,165.00 with 8 percent from March 1, 
1976, awarded complainant against respondent in order issued 
December 14, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,533) 


CARGILL PRODUCE COMPANY v. CAMILLE PREST a/t/a C & M PRODUCE. 
PACA Docket No. 2-4439. Reparation of $1,585.00 with 8 percent 
interest from May 1, 1976, awarded complainant against respond- 
ent in order issued December 14, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,534) 


INTER-STATE FRUIT & VEG. Co., INC. v. H & L PRODUCE. PACA Docket 
No. 2-4434. Reparation of $4,778.85 with 8 percent interest from 
June 1, 1976, awarded complainant against respondent in order is- 
sued December 14, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,535) 


LETSINGER PRODUCE, INC. v. A & E PRODUCE, INC. PACA Docket No. 
2-4442. Reparation of $1,500.00 with 8 percent interest from Oc- 
tober 1, 1976, awarded complainant against respondent in order is- 
sued December 14, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,536) 


CARIBOO GROWERS, INC. v. JOE COPPOLA & Co., INC. PACA Docket No. 
2-4443. Reparation of $3,250.00 with 8 percent interest from July 
1, 1976, awarded complainant against respondent in order issued 
December 15, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,537) 


MAGI, INC. v. JOE COPPOLA & Co., INC. PACA Docket No. 2-4456. 
Reparation of $5,185.00 with 8 percent interest from June 1, 1976, 
awarded complainant against respondent in order issued December 
15, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,538) 


OKANOGAN GROWERS UNION v. JOE COPPOLA & Co., INC. PACA Docket 
No. 2-4444. Reparation of $1,196.00 with 8 percent interest from 
August 1, 1976, awarded complainant against respondent in order 
issued December 15, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,539) 

WELLS & WADE FRUIT COMPANY v. JOE COPPOLA & CoO., INC. PACA 
Docket No. 2-4435. Reparation of $39,871.13 with 8 percent 
interest from June 1, 1976, awarded complainant against respond- 
ent in order issued December 15, 1976, by Donald A. Campbell, 
Judicial Officer. 

(No. 17,540) 


WENATCHEE WENOKA GROWERS ASSN. v. JOE COPPOLA & CO., INC. 
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PACA Docket No. 2-4457. Reparation of $9,222.57 with 8 percent 
interest from August 1, 1976, awarded complainant against 
respondent in order issued December 15, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,541) 


HOMESTEAD POLE BEAN Co-OP, INC. v. W. L. JUSTICE ESTATE. PACA 
Docket No. 2-4441. Reparation of $2,512.50 with 8 percent 
interest from June 1, 1976 awarded complainant against respond- 
ent in order issued December 16, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,542) 


IVANHO CITRUS ASSOCIATION v. DONALD W. BALMAN, d/b/a DON BALMAN 
Citrus Co. PACA Docket No. 2-4454. Reparation of $1,627.65 
with 8 percent interest from June 1, 1976, awarded complainant 
against respondent in order issued December 16, 1976, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,543) 


LEE HAMBLIN COMPANY v. W. L. JUSTICE ESTATE. PACA Docket No. 
2-4440. Reparation of $1,792.20 with 8 percent interest from July 
1, 1976, awarded complainant against respondent in order issued 
December 16, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,544) 

MARYLAND FRESH TOMATO Co., INC. v. ROMAR FARM PRODUCTS, INC. 
PACA Docket No. 2-4458. Reparation of $1,283.95 with 8 percent 
interest from August 1, 1976, awarded complainant against 
respondent in order issued December 16, 1976, by Donald A. Camp- 
bell, Judicial Officer. 

(No. 17,545) 


LLOYD J. OSTERINK v. TIM R. SHEEHAN, d/b/a TIM SHEEHAN-HULA 
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PRODUCE. PACA Docket No. 2-4459. Reparation of $2,483.00 with 
8 percent interest from August 1; 1976, awarded complainant 
against respondent in order issued December 16, 1976, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,546) 


KE. A. BROWN TOMATOES, INC. v. RAM’S PRODUCE & MELON GARDEN. 
PACA Docket No. 2-4445. Reparation of $2,647.50 with 8 percent 
interest from March 1, 1976, awarded complainant against respond- 
ent in order issued December 17, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,547) 


JOHNSTON-GIBSON SALES COMPANY v. LETSINGER PRODUCE, INC. PACA 
Docket No. 2-4448. Reparation of $2,778.75 with 8 percent 
interest from August 1, 1976, awarded complainant against 
respondent in order issued December 17, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,548) 


PARAMOUNT CITRUS ASSOCIATION, INC. v. LETSINGER PRODUCE, INC. 
PACA Docket No. 2-4449. Reparation of $1,726.25 with 8 percent 
interest from August 1, 1976, awarded complainant against 
respondent in order issued December 17, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,549) 


VALLEY ONIONS, INC. v. PAN-AM Foops Co. PACA Docket No. 2-4446. 
Reparation of $4,394.40 with 8 percent interest from June 1, 1976, 
awarded complainant against respondent in order issued December 
17, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,550) 

WASHINGTON FRUIT & PRODUCE CO. v. LETSINGER PRODUCE, INC. PACA 
Docket No. 2-4447. Reparation of $1,148.16 with 8 percent 
interest from June 1, 1976, awarded complainant against respond- 
ent in order issued December 17, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,551) 


MAINE POTATO COUNCIL CLAIM SERVICE v, WAYNE COUNTY PRODUCE, 
INC. PACA Docket No. 2-4463. Reparation of $6,569.60 with 8 per- 
cent interest from June 1, 1976, awarded complainant against re- 
spondent in order issued Decembar 28, 1976 by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,552) 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE COUNTY PRODUCE, 
Inc. PACA Docket No. 2-4464. Reparation of $61,517.00 with 8 
percent interest from June 1, 1976, awarded complainant against 
respondent in order issued December 28, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,553) 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE COUNTY PRODUCE, 
INC. PACA Docket No. 2-4467. Reparation of $5,345.00 with 8 per- 
cent interest from August 1, 1976, awarded complainant against 
respondent in order issued December 28, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,554) 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE COUNTY PRODUCE, 
INC. PACA Docket No. 2-4468. Reparation of $6,426.26 with 8 per- 
cent interest from June 1, 1976, awarded complainant against 
respondent in order issued December 28, 1976, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 17,555) 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE COUNTY PRODUCE, 
INC. PACA Docket No. 2-4469. Reparation of $9,820.00 with 8 per- 
cent interest from July 1, 1976, awarded complainant against 
respondent in order issued December 28, 1976, by Donald A. Camp- 
bell, Judicial Officer. 
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